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INTRODUCTION

Plaintiff, Marilyn R. Waters (“Ms.Waters”), seeks judicial review and reversal of the final agency decision of the Defendant Judi L. Cicatiello, Director of the Department of Unemployment Assistance (“DUA”), denying Ms. Waters unemployment insurance (“UI”) under G.L. c. 151A, § 25(e)(1) on the grounds that Ms. Waters voluntarily quit her job and that she failed to make reasonable efforts to maintain her employment. The Review Examiner’s decision is legally erroneous and subject to de novo review because it treated Ms. Waters’ termination of employment as a voluntary quit rather than as an employer discharge under G.L. c. 151A, § 25(e)(2).  Ms. Waters, therefore, seeks a reversal of DUA’s decision. 
STATEMENT OF FACTS

Ms. Waters began working for Defendant New Bridge on the Charles, Inc. (the “Employer”) as a full-time Food Server Attendant on May 29, 2009, until her termination on April 1, 2010.  Transcript of DUA Hearing, December 20, 2010 (“Tr.”) at 26.  At the time of her employment, Ms. Waters was sixty-nine years old. Exhibit (“Ex.”) 17.  On December 7, 2009, Ms. Waters suffered an injury in the company parking lot. Ex. 2B.  A strong gust of wind pushed her car door close. Id. The door struck the elderly Ms. Waters’ knee as she attempted to step out of her car.  Tr. at 28; Ex. 2B.  As a result of the injury, Ms. Waters was unable to work.  Ex. 2, 17, 18, 19, 23. She returned to the Employer’s office on or around December 11, 2009, to sign paperwork related to the incident. Tr. at 28.  At the time, Ms. Water’s believed that the document she signed released all necessary medical information to the Employer in support of her need for medical leave. Id.  On or around January 19, 2010, Ms. Waters completed and sent via facsimile (“fax”) an “Employee Request for Leave of Absence” form dated January 19, 2010.  Tr. at 36-37; Ex. 19.  Ms. Waters then sent a letter to her physician  requesting that documentation be sent directly to the Employer via fax. Ex. 16.  

Ms. Waters continued to communicate on a regular basis with the Employer and her healthcare providers to ensure that the proper paperwork concerning her injury was documented.  Tr. at 34; Ex 17, 18. On December 14, 2009, Karen Paulete (“Nurse Paulete”), Nurse Practitioner at Brigham and Women’s Hospital, submitted a letter to the Employer explaining that Ms. Waters continued to suffer knee pain and required a cane to walk. Ex. 18.  On December 21, 2009, Nurse Paulete informed the Employer that Ms Waters needed to remain out of work until after she received a physical therapy evaluation. Id.  On December 31, 2009, Ms. Waters’ doctor recommended that Ms. Waters remain out of work until January 9, 2010. Id.  On January 8, 2010, Dr. Scott Paulson (“Dr. Paulson”), another one of Ms. Water’s treating physicians, informed the Employer that the physical therapist who evaluated Ms. Waters recommended that she rest “as much as possible” and that she would be evaluated by an orthopedic specialist on January 13, 2010. Id.   On January 13, 2010, Dr. John Wright (“Dr. Wright”), a third treating physician, completed a medical form stating that Ms. Waters could not return to work because her condition had not improved and he was awaiting an MRI scan.  Ex. 17.  In addition, Ms. Waters completed a “Certification of Healthcare Provider for Employee’s Serious Health Condition” form dated February 18, 2010. Ex. 15.  Throughout this time, Ms. Waters was involved in a worker’s compensation claim dispute with the Employer regarding her work-related knee injury. Ex. 23. 

In addition to the submission of numerous letters from her doctors and the ongoing worker’s compensation dispute, Ms. Waters also was in constant contact with the Employer’s Benefits Analyst, Ms. Kate Hurd (“Ms. Hurd”) via electronic mail (“e-mail”) and telephone.  Tr. at 43, 44; Ex. 11, 14. On January 21, 2010, Ms. Waters informed Ms. Hurd that she had received the Employer’s required documents for a medical leave request, and would have her doctor fill out and sign the forms at her next appointment. Ex. 10.  She also informed Ms. Hurd that her surgery was scheduled for February, 4, 2010.  Id. Then again on February 17, 2010, Ms. Waters sent Ms. Hurd an e-mail informing her that she was still under the care of her doctor. Ex. 14.  Ms. Waters also requested that the Employer forward her sick pay to her. Id.   Ms. Waters contacted Ms. Hurd again to inform her that the operation had been rescheduled for March 4, 2010.  Tr. at 43. Throughout this time, Ms. Waters never received any documentation from the Employer stating that her medical leave had been denied. Tr. at 43. In fact, on February 12, 2010, Ms. Hurd had provided Ms. Waters with an employment verification letter stating that Ms. Waters “[had] been on a leave of absence from work since December 7, 2009”. Tr. at 38; Ex. 20.  On March 17, 2010, Ms. Waters contacted Ms. Hurd to inform her that she was not feeling well. Tr. 43.  Still, Ms. Hurd never informed Ms. Waters that her job was in jeopardy.  Id.  
    Notwithstanding that the Employer had been fully informed about Ms. Waters’ medical progress and need for continued leave, on March 25, 2010, the Employer sent Ms. Waters a letter which stated in part that there were still missing forms required to establish the leave of absence and as a result Ms. Waters would be terminated if the forms were not completed and returned in seven days. Ex. 7, 8.  On April 1, 2010, the Employer sent a letter to Ms. Waters informing her that she had “voluntarily resigned from employment” because she failed to submit the requested documents. Ex. 3.
On September 7, 2010, the Employer entered into a lump-sum worker’s compensation settlement agreement with Ms. Waters.  Tr. at 45; Ex. 23. As part of the settlement, the Employer agreed that Ms. Waters was unable to perform her job duties from the date of her injury until her doctor released her back to work on August 1, 2010. Id. 
PRIOR PROCEEDINGS
Ms. Waters applied for UI on or around September 23, 2010. Ex. 1 (Unemployment Insurance Request for Information). On or around November 6, 2010, DUA, treating Ms. Waters’ case as a discharge based on the Employer’s termination of her employment,  approved Ms. Waters claim for UI on the grounds that the Employer failed to provide substantial information to establish that Ms. Waters’ was discharged for deliberate misconduct in willful disregard of the Employer’s interest or for a knowing violation of a policy.  Ex. 4 (Notice to Employer of Approved Claim). On or around November 16, 2010, the Employer requested a hearing, Ex. 5A, and on December 20, 2010, a hearing was held before a DUA Review Examiner.  Ms. Waters provided testimony that during her time out of work, her doctors submitted numerous letters to the Employer keeping the Employer abreast Ms. Waters’ medical condition.  Tr. at 1, 30, 31, 34-41, 43,44.  Ms. Waters submitted the letters into evidence. Id. On March 1, 2011, the DUA Review Examiner reversed the decision to grant Ms. Waters UI. DUA Decision (“Decision”) at 1. 
On March 31, 2011, Ms. Waters filed a timely application for further review to the Board of Review of the Department of Workforce Development (“Board”). Memorandum in Support of Application for Further Review by Board of Review, dated March 31, 2011.  On or around April 28, 2011, the Board denied the application for further review in a form statement without stating any reason for its denial.  Decision of the Board of Review, dated April 28, 2011.  On May 27, 2011, Ms. Waters filed a Complaint for Judicial Review with the Roxbury District Court.  On  July 1, 2011, DUA filed an answer. No answer was filed by the Employer.  .
ARGUMENT
WHERE THE EMPLOYER TERMINATED MS. WATERS, DUA’S DECISION DISQUALIFYING MS. WATERS FOR LEAVING WORK VOLUNTARILY AND WITHOUT GOOD CAUSE ATTRIBUTABLE TO THE EMPLOYMENT UNIT IS BASED UPON ERROR OF LAW. 
DUA’s decision is based upon error of law because DUA erroneously found that Ms. Waters voluntarily quit her job.  An employee is deemed to have voluntarily terminated his employment only when he causes his termination by his own voluntary acts. Rivard v. Director of the Division of Employment Sec., 387 Mass. 528, 530 (1981).  To the extent that an agency determination involves a question of law, it is subject to de novo judicial review.  Raytheon Co. v. Director of the Div of Employment Sec., 364 Mass. 593,595 (1974). Even where substantial deference is typically afforded an agency, this deference does not extend to an error of law.  Mayor of Lawrence v. Kennedy, 57 Mass. App. Ct 904,906 (2003).  
Here, DUA found that Ms. Waters was not discharged from her position, but rather she voluntarily quit, and therefore G.L. c. 151A, § 25(e)(2) did not apply and the case could only be decided pursuant to G.L. c. 151,  25(e)(1). It was an error to treat this case as a voluntary quit case under §25(e)(1) rather than a termination case under § 25(e)(2) because Ms. Waters provided both testimonial and documentary evidence that she periodically submitted medical certification forms and medical letters regarding her current medical diagnosis and treatment to the Employer and it was the Employer’s termination of Ms. Waters’ job that led to her separation.  
In its decision, DUA failed to proffer any reasoning as to why Ms. Waters’ discharge should be treated as a voluntary quit. During the hearing the Employer testified that Ms. Waters was terminated for not following the medical leave policy.  Tr. at 8.  On March 24, 2010, the Employer’s Benefit Analyst, Ms. Hurd, sent Ms. Waters a letter stating that she would be terminated without further notice for not allegedly submitting the appropriate medical forms. Ex. 7.  Similarly, the documents in the record are further evidence that Ms. Waters was discharged.  Ex. 2A, 3, 7.  
DUA ignored critical evidence that the plaintiff, an elderly woman suffering from a torn meniscus in her knee and surgery had to rely on the diligence of her physician’s medical office to complete forms in a timely manner.  More importantly, Ms. Waters reasonably believed that she had been granted medical leave until April 15, 2010.  Thus, Ms. Waters’ actions unequivocally show that she did not voluntarily quit and she lost her job due to the employer’s decision to terminate her. 
CONCLUSION
For the foregoing reasons, Plaintiff respectfully requests that this Court set aside the DUA’s decision and award her the UI benefits. Any other result would be inconsistent with Massachusetts Unemployment Law requiring a liberal construction in favor of the worker. G.L. c. 151A, § 74.
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