COMMONWEALTH OF MASSACHUSETTS 

THE PROBATE AND FAMILY COURT DEPARTMENT

THE TRIAL COURT

Worcester, ss.                                                                             DOCKET NO.

NAME                                                  )


Plaintiff                                     )

                                                              )                        PLAINTIFF’S OPPOSITION TO

                                                              )                      DISTRICT COURT’S REFERRAL

v.                                                           )                              TO PROBATE COURT
                                                              )

NAME                                                  )


Defendant                                 ) 


NOW COMES {NAME}, the Plaintiff in this action, who hereby opposes to the District Court’s referral of this 209A Abuse Prevention Order to the Probate and Family Court.  As reason therefore, the Plaintiff submits this memorandum of law.  

FACTS:

LEGAL ARGUMENT:

Parties seeking restraining orders pursuant to c.209A in the District Courts may not be referred to Probate and Family Court.  See G.L. c. 209A §2.  Plaintiffs seeking a 209A have the option of commencing the action in any court having venue.  Id.  In fact, one of the purposes of Chapter 209A is to give the plaintiff a choice of such forums.  Chief Justice Zoll Memorandum on Procedures for Domestic Abuse Prevention Orders under G.L. c. 209A (Mass. Dist. Ct. 1999).  “A judge may not, sua sponte, terminate an abuse prevention hearing and transfer the case to another court or forum.” Bellew v. Johnson, Mass. App. Court (July 29, 2013).
 Section 2.07 of the Guidelines for Judicial Practice: Abuse Prevention Proceedings further expands upon this point by stating that a District Court should not deny relief that is within the court’s original jurisdiction to grant.  When a District Court refers a restraining order to another court, the court is denying the plaintiff’s right to be free and safe from abuse.  Guidelines for Judicial Practice: Abuse Prevention Proceedings § 2.07 Commentary; see also Bellew v. Johnson, Mass. App. Court (July 29, 2013).  Such referrals to alternate forums may also discourage the victim from seeking relief at all, which could expose the party seeking a protective order to additional danger.  Id.  This can be especially true if the Probate Court is inaccessible or an inconvenient forum for a victim seeking immediate relief.  Furthermore, even though trial courts have heavy docket backlogs, “a court that has jurisdiction over an application for an abuse prevention order has a responsibility to hear the application promptly on the merits.” Bellew v. Johnson, Mass. App. Court (July 29, 2013).
The guidelines also clarify that a District Court should not refer a c. 209A case within its original jurisdiction “regardless of marital status or the involvement of children.”  Guidelines for Judicial Practice: Abuse Prevention Proceedings § 2.07.  By fragmenting the relief available to the victim, such as not hearing support or custody requests in addition to the 209A, the judges may be denying relief that is necessary to assure not only a plaintiff's ability to live independently and free from abuse but the child’s as well.  Guidelines for Judicial Practice: Abuse Prevention Proceedings § 2.07 Commentary.  For example, if the District Court fails to address custody in a 209A, the judge may be denying something as simple as allowing the child to attend school safely.  Additionally, the victim may not be ready to file pleadings in the Probate Court for emotional, financial, or safety reasons, which are all valid concerns.  See Smith v. Joyce, 421 Mass. 520 (1995).  If a District Court makes it impossible for a victim to obtain custody or child support in anything but the Probate Court, the District Court controverts the purpose and the meaning behind Chapter 209A §2.  See id.    
The concern for the immediate safety of the victim extends to allow District Courts without jurisdiction to seek leave from the Regional Administrative Judge to act for the appropriate District Court and issue the order in situations where a victim may be in immediate danger and unable to reach an appropriate forum that same day.  Guidelines for Judicial Practice: Abuse Prevention Proceedings § 3.03.  The broad discretion afforded to the courts to grant restraining orders, even when the victim may be in the incorrect forum, stems from the fact that most abused persons seeking restraining orders are at greatest risk when they seek a restraining order or otherwise attempt to end a relationship.  See Angela Browne, Ph.D., When Battered Women Kill, (1987) p. 114.  
Therefore, for all the reasons stated above, the Plaintiff respectfully requests that this court to hear and adjudicate all the issues in the Plaintiff’s complaint for a Chapter 209A Abuse Prevention Order.      
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CERTIFICATE OF SERVICE


I hereby certify that a copy of the within Motion for Short Order of Notice will be delivered this DAY of DATE to the Defendant, NAME, ADDRESS.

Date:___________________                                     _____________________________  


ATTORNEY NAME

This Motion and Memorandum of Law was prepared by the Women’s Bar Foundation’s Family Law Project for Battered Women
�  Rule 1:28 decisions are not circulated to the entire court, and therefore only reflect the opinion of the sitting panel. They are not considered binding precedent, but may be cited for persuasive value. See Schiavone v. Civil Service Commission, Mass. App. Court  (March 12, 2013).





