COMMONWEALTH OF MASSACHUSETTS 

THE PROBATE AND FAMILY COURT DEPARTMENT

THE TRIAL COURT

Worcester, ss.                                                                             DOCKET NO.

NAME                                                  )


Plaintiff                                     )

                                                              )                        PLAINTIFF’S OPPOSITION TO

                                                              )                      DISTRICT COURT’S REFERRAL

v.                                                           )                              TO PROBATE COURT

                                                              )

NAME                                                  )


Defendant                                 ) 


NOW COMES {NAME}, the Plaintiff in this action, who hereby opposes to the District Court’s referral of this General Laws Chapter 209A Abuse Prevention Order (“209A Order”) to the Probate and Family Court.  As reason therefore, the Plaintiff submits this memorandum of law.  
Issue 

May the District Court refuse to extend or extend only briefly a 209A Order based on the Probate and Family Court’s concurrent jurisdiction or ancillary facts unrelated to the Plaintiff's safety?
Brief Answer

No. District Courts should honor the plaintiff’s choice of forum pursuant to General Laws Chapter 209A and District Courts should only consider factors relevant to the protection of the victim when extending a 209A Order.

Discussion

Pursuant to General Laws Chapter 209A, victims have the right to select a forum in which to bring their case. See generally Mass. Gen. Laws ch. 209A, §2. In S.T. v. E.M., which concerned forum selection, the Court enumerated minimum standards of fairness that must be observed at abuse prevention hearings. See S.T. v. E.M., 80 Mass. App. Ct. 423 (2011). Once the victim files a complaint, the court may not abuse its discretion and “discontinue an abuse prevention proceeding because [the court] believes [the proceeding] should move to another forum.” Id. at 430 (citing Guidelines for Judicial Practice: Abuse Prevention Proceedings § 2:07 Commentary (Dec. 2000)). If the victim brings a 209A Order in a proper forum, the Court should hear it promptly and should not refer it to another court; to do otherwise puts victims of abuse at risk and may discourage victims from seeking relief at all. Id. The court should act to “assure a [victim]’s ability to live independently and free from abuse.” Id. The broad authority given the court to grant 209A Orders stems from the fact that most abused persons seeking 209A Orders are at greatest risk when they seek a 209A Order or otherwise attempt to end a relationship.  See Angela Browne, Ph.D., When Battered Women Kill, (1987) p. 114.


The court must base its decision to extend a 209A Order solely on whether the extension is "reasonably necessary to protect the plaintiff." Iamele v. Asseslin, 444 Mass. 734, 737 (citing the legislative history of Mass. Gen Laws. Ch. 209A, §3 which indicates that the only relevant factor in extending a 209A Abuse Prevention Order is whether the extension is necessary to protect the victim). The court may not consider other factors such as how long the court thinks it will take for the victim to enter Probate and Family Court or how the 209A order would affect the defendant’s visitation rights. See Moreno v. Naranjo, 465 Mass. 1001, 1001-02 (2013).  In 2014, the Supreme Judicial Court of Massachusetts admonished a District Court that twice extended a restraining order for a short period of time based solely on its belief that Family and Probate Court was the proper venue for this case simply because there was a visitation dispute. See Singh v. Capuano, 468 Mass. 328 (2014); See also Mass. Gen. Laws ch. 209A, §3. Further, the court may not deny the victim a right the law provides to her by ignoring issues of support or custody where an order of support or custody preserves the victim’s safety. Guidelines for Judicial Practice: Abuse Prevention Proceedings § 2:07 Commentary (Sept. 2011).

The court should not issue a short duration 209A order with instruction for the victim to seek relief in the Probate and Family Court.  See generally Singh, 468 Mass. 328. The court should issue a 209A Order for a minimum of a year in order to best protect the victim unless “the [victim] requests a shorter period or the court finds a shorter period is warranted . . . .” See Moreno, 465 Mass. at 1002  n.2 (citing Guidelines for Judicial Practice: Abuse Prevention Proceedings § 6.02 Commentary (Sept. 2011)). While the court has discretion in scheduling hearings, continuances should not be given “lightly,” especially in a 209A Order case because the victim’s safety is at stake. See Singh 468 Mass. at 331 (citing Moreno v. Naranjo, 465 Mass. 1001 (2013)) (noting that the court should be hesitant to continue a 209A Order case because a 209A Order proceeding focuses on the victim’s need for protection and the consequences of not holding a prompt hearing can be significant). Even if the court is overwhelmed with cases, “[the] court that has jurisdiction over an application for an abuse prevention order has a responsibility to hear the application promptly on the merits.” Bellew v. Johnson, 84 Mass. App. Ct. 1105 (2013). In short, the court should not apply "self-imposed limitation[s]" that stem from its own philosophies rather than the law. See Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746, 748 (2003) (holding that a lower court erred when the court refused to enter a permanent restraining order instead of a year restraining order based solely on the fact that the court believed a permanent restraining order did not provide the defendant with due process).
Conclusion


This Court should not refer Plaintiff to the Probate and Family Court because Plaintiff has properly filed her 209A Order in this Court. Neither the Probate and Family Court's concurrent jurisdiction nor the ancillary facts unrelated to Plaintiff's safety should trump the Plaintiff's choice of forum.
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