COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss.

)

) SUPERIOR COURT
JULIE HANCOCK ! and others® ) CIVIL ACTION

) NO. 02-2978

)
VS. ) and

)

) SUPREME JUDICIAL COURT
DAVID P. DRISCOLL?and others’ ) FOR SUFFOLK COUNTY

) SJ-1990-0128

)

REPORT

! By her father and next friend, Maurice Hancock.

2 Emily White, by her next friend, Richard White; Delane Leshey, by her father and next
friend, John J. Leahey; Brian Curley, by his next friend, Jayne Curley; Shannon Donnelly, by her
next friend, Erin Donnelly; Timothy Jansson, by his next friend, Mary Ellen Jansson; Stephen
Duffy, Jr., by his next friend, Stephen Duffy; Graham Smith-Shepley, by his next friend, Cheryl
Smith-Shepley; Sydney Lee Chandler, by her next friend, Carol T. Chandler; Morgan Leigh
Swindle, by her next friend Kim Swindle; Edward P. Damon and Leah Damon, by their next
friend, Edward Damon; John Robert Blackwell, by his next friend, Penelope J. Blackwell;
Maurice Buntin and Chad Buntin, by their next friend, Frank Buntin; Kelly Devine, by her next
friend, Wendy Devine, Tyler Emery, by his next friend, Kathy Emery; Kelly Maguire, by her next
friend, Robert Maguire; Michael Quist, by his next friend, Patricia Quist; Iliana Cruz-Marden, by
her next friend, Holly Marden-Cruz.

® In hisofficial capacity as Commissioner of Education and in his official capacity as
Secretary and CEO to the Massachusetts Board of Education.

* James A. Peyser, in his officia capacity as Chairman, Massachusetts Board of
Education; Henry M. Thomas 111, in his official capacity as Vice Chairman of the Massachusetts
Board of Education; and Roberta R. Schaefer. Judith I. Gill, William K. Irwin, Jr., Abigail M.
Thernstrom, J. Richard Crowley, and Jeffrey DeFlavio, in their official capacities as members of
the Massachusetts Board of Education.



INTRODUCTION

This case has been referred to the Superior Court by a single justice of the Supreme
Judicia Court (Greaney, J.). While it now has a Superior Court docket number from 2002, it isin
fact the remedy phase of two cases that respectively commenced in 1978 and 1989 and were later
consolidated in the Supreme Judicial Court for Suffolk County. See McDuffy v. Secretary of the
Executive Office of Education, 415 Mass. 545 (1993) (McDuffy.)° At issue here is the plaintiffs
request for aremedy for what they consider to be the Commonwealth’s continued failure to

provide them with the level and quality of education required by the Massachusetts Constitution.®

BACKGROUND

|. THE McDUFFY CASES AND DECISION

®> The two cases consolidated into what is known as McDuffy were Jami McDuffy &
othersv. Secretary of the Executive Office of Education & others, filed in 1978, and Jordan Levy
& othersv. The Governor & others, filed in 1989.

® Itisof someinterest that the lead plaintiff in the McDuffy case, Jami McDuffy, was a
student in the Brockton, Massachusetts, school system when the case wasfiled, and at least at
the time the remedy trial began in 2003, was herself ateacher in the Brockton school system.



Thetwo origina McDuffy caseswere brought by sixteen and nine students, respectively, ina
total of twenty different cities and towns of the Commonwealth. They sought a declaration that the
Commonwealth had not fulfilled its duty to give them the education that wasrequired by Part 11, c. 5,
8§ 2, of the Massachusetts Constitution, and that the Commonwealth’ s entire school financing scheme
violated that provision as well as arts. 1 and 10 of the Massachusetts Declaration of Rights. In
December 1992, asinglejustice reserved and reported both cases without decision to the full court on
an agreed record consisting of 546 stipulations of agreed facts and a joint appendix containing six
volumes of documents.

The court issued its decision in McDuffy on June 15, 1993.  The court confined its
consideration to the question whether “the constitutional language of Part 11, c. 5 8§ 2, is merely
hortatory or aspirational, or imposes instead a constitutional duty on the Commonwealth to ensure
the education of its children in the public schools” Id. at 550-551.” Following a review of the
history of public education in Massachusetts and the intention of the framers of the * education clause”
in the Constitution, Part I1, c. 5, 8§ 2, the court ruled as follows:

“...What emergesfrom thisreview isthat thewords[“duty” and “cherish” in
c. 5, 8 2] arenot merely aspirational or hortatory, but obligatory. What emerges also

" Part 11, c. 5, § 2 of the Massachusetts Constitution provides in relevant part as follows:

“Wisdom and knowledge, as well as virtue, diffused generally among the body of
the people, being necessary for the preservation of their rights and liberties; and
as these depend on spreading the opportunities and advantages of education in
the various parts of the country, and among the different orders of the people, it
shall be the duty of legislatures and magistrates, in al future periods of this
Commonwealth, to cherish the interests of literature and the sciences, and all
seminaries of them; especially the university at Cambridge, public schools and
grammar schoolsinthetowns. . ..”

McDuffy, 415 Mass. 545, 559-560 (1993)(emphasisin original).



isthat the Commonwealth has aduty to provide an education for all its children, rich
and poor, in every city and town of the Commonwealth at the public school level, and
that this duty is designed not only to serve the interests of the children, but more
fundamentally, to prepare them to participate as free citizens in a free State to meet
the needs and interests of a republican government, namely the Commonwealth of
M assachusetts.

“This duty lies squarely on the executive (magistrates) and legidative
(Legidatures) branches of this Commonwealth. That local control and fiscal support
has been placed in greater or |esser measure through our history onlocal governments
does not dilute the validity of thisconclusion. Whileit is clearly within the power of
the Commonweadlth to delegate some of the implementation of the duty to local
governments, such power does not include aright to abdicate the obligation imposed
on magistrates and Legidatures placed on them by the Constitution.”
Id. at 606 (emphasisin original). The court went on to conclude that, on the record before it, the

plaintiffs had proved that the Commonwealth had failed to meet its obligation:
“We need not conclude that equal expenditure per pupil is mandated or required,
although it isclear that financial disparities exist in regard to education in the various
communities. It is aso clear, however, that fiscal support, or the lack of it, has a
significant impact on the quality of education each child may receive. Additionally,
the record shows clearly that, while the present statutory and financia schemes
purport to provide equal educational opportunity in the public schoolsfor every child,
rich or poor, theredlity isthat children in the less affluent communities (or in the less

affluent parts of them) are not receiving their constitutional entitlement of education
as intended and mandated by the framers of the Constitution.

“. .. Thebleak portrait of the plaintiffs schools and those they typify . . . leads usto

conclude that the Commonwealth has failed to fulfil its obligation.”
Id. at 614, 617 (footnote omitted).

Finally, the court addressed the issue of remedy. It declined to find any legidative provision
for school funding unconstitutional. Rather, it set out guidelines concerning the capabilities that an
educated child must have, and “presume[d] . . . that the Commonwealth will fulfil its responsibility
with respect to defining the specifics and the appropriate means to provide the constitutionally-

required education.” 1d. at 619 n. 92. The court stated:



“The crux of the Commonwealth’ s duty liesin its obligation to educate al of
its children. As has been done by the courts of some of our sister States, we shall
articulate broad guidelines and assume that the Commonwealth will fulfil its duty to
remedy the constitutional violations that we have identified. The guidelines set forth
by the Supreme Court of Kentucky fairly reflect our view of the matter and are
consistent with the judicial pronouncements found in other decisions. An educated
child must possess ‘at least the seven following capabilities: (i) sufficient oral and
written communication skillsto enable students to function in acomplex and rapidly
changing civilization; (ii) sufficient knowledge of economic, socia, and political
systemsto enabl e studentsto make informed choices; (iii) sufficient understanding of
governmental processes to enable the student to understand the issues that affect his
or her community, state, and nation; (iv) sufficient self-knowledge and knowledge of
his or her mental and physical wellness; (v) sufficient grounding in the arts to enable
each student to appreciate his or her cultural and historical heritage; (vi) sufficient
training or preparation for advanced training in either academic or vocational fields so
asto enable each child to choose and pursue lifework intelligently; and (vii) sufficient
level of academic or vocationa skills to enable public school students to compete
favorably with their counterparts in surrounding states, in academics or in the job
market.” Rosev. Council for Better Educ., Inc., 790 S.W.2d 186, 212 (Ky. 1989).

“These guidelines accord with our Constitution’ s emphasis on educating our
children to become free citizens on whom the Commonwealth may rely to meet its
needs and to further itsinterests. . . .

“The content of the duty to educate which the Constitution places on the
Commonwealth necessarily will evolve together with our society. Our Constitution,
and its education clause, must be interpreted ‘in accordance with the demands of
modern society or it will be in constant danger of becoming atrophied and, in fact,
may even lose its original meaning.” Seattle Sch. Dist. No. 1 v. Sate, 90 Wash. 2d
476,516 (1978) . . ..

“Thus, we leaveit to the magistrates and the L egislatures to define the precise
nature of the task which they facein fulfilling their constitutional duty to educate our
children today, and in the future.”

Id. at 618-620 (footnote omitted). The decision’s concluding paragraph states:

“These cases are remanded to the county court for entry of a judgment
declaring that the provisions of Part 11, c. 5, 8§ 2, of the Massachusetts Constitution
impose an enforceable duty on the magistrates [executive] and Legidatures
[Legidature] of this Commonwealth to provide education in the public schoolsfor the
children there enrolled, whether they be rich or poor and without regard to the fiscal
capacity of the community or district in which such children live. It shall be declared



also that the constitutional duty is not being currently fulfilled by the Commonwealth.

Additionally, while local governments may be required, in part, to support public
schools, it is the responsibility of the Commonwealth to take such steps as may be
required in each instance effectively to deviseaplan and sources of funds sufficient to
meet the constitutional mandate. No present statutory enactment is to be declared
unconstitutional, but the singlejustice may, in hisor her discretion, retain jurisdiction
to determine whether, within areasonabletime, appropriate legidative action has been
taken.”

Id. at 621.

1. THE PRESENT PROCEEDINGS

Three days after the McDuffy decision was issued, the Governor signed into law as an
emergency act St. 1993, c. 71, which rewrote many of the major statutes governing the State’ srolein
public school education. Thislegidation, known as the Education Reform Act, is described below.
Presumably as aresult of its passage, the McDuffy plaintiffs did not pursue at that time any requests
for additional or remedial relief.

Six years later, in late 1999, the plaintiffs filed a motion for further relief with the single
justice. Following his consideration and resolution of various motions on issues relating to remedy
and discovery, the single justice entered an order of reference on June 29, 2002, to the Superior
Court. In particular, the order refers the case to me as the judge in the Superior Court assigned to
hear the matter, and provides in relevant part:

“[The judge] shall establish atracking order, preside over discovery issues, hear the

parties and their witnesses, and thereafter make findings of fact and such

recommendations as the specially assigned justice considers materia to the within

complaint. At the conclusion of these proceedingsin the Superior Court, the matter

shall bereferred back to the Clerk’ s Officefor the Supreme Judicial Court for Suffolk

County.”

From July 2002 until June 12, 2003, counsdl for the parties conducted discovery and appeared



periodically before me on issuesrelating to case management, discovery, and the nature and scope of
thetrial. The nineteen plaintiffs attend schoolsin nineteen different school districts. In light of this
large number, the decision was made to proceed to tria by focusing the factual evidence on agroup
of districts fewer than the total, and the plaintiffs ultimately selected four: Brockton, Lowell,
Springfield, and Winchendon (referred to collectively hereafter as “the focus districts’ or “the four
focusdistricts’).? In addition, the plaintiffs offered limited amounts of evidence concerning essentially
three other districts - - Brookline, Concord/Carlide and Wellesey - - al of which had been presented
as"“ comparison districts’ in the original McDuffy proceedings. SeeMcDuffy, 415 Mass. at 555. The
defendants were offered the opportunity to select one or more different school districts on which to

present factual evidence for other comparison purposes, but they chose not to do so. However, the

8 There are two points about the focus districts to be stated at the outset: (1) in contrast
to the original proceedings in McDuffy (see 415 Mass. at 553-554, 615), there is no agreement
among the parties at this juncture that the four districts of Brockton, Lowell, Springfield, and
Winchendon are representative or typical of al the nineteen districts in which the plaintiffs attend
schools; and (2) the plaintiff students attending schools in the other fifteen districts have not
waived their claims. In effect, the trial that took place was one considering separate claims or
issues pursuant to Mass. R. Civ. P. 42(b). There was agreement that atrial on these separate
claims would permit the case to be tried and then referred back to the Supreme Judicial Court
within a more expeditious timetable, and that the decision of the Supreme Judicial Court would
guide and greatly assist the parties in determining how to proceed with the claims of the remaining
plaintiffs.



understanding was that expert witnesses called by both the plaintiffs and defendants would be entitled
to offer opinions that might reach beyond the four focus districts, with the question of the relevance
of those opinions |eft open.

Tria commenced on June 12, 2003, and concluded in January of 2004. There were 114
witnesses who testified and over 1,000 exhibits. The evidence presented by the plaintiffs centered
principally onthreeissues: (1) their claim that studentsin the four focus districts are not receiving the
level of education to which they are entitled under the Massachusetts Constitution;” (2) some of the
asserted causes of the claimed failure, and (3) remedia measuresto be considered. The defendants
presented some evidence seeking to refute the claim of inadequate education in thefocusdistricts, but
primarily sought to show more generally that since the McDuffy decision and the passage of the ERA,
the Commonwealth, principally through the Department of Education (the department), has
developed and isimplementing an “exemplary” educational system in Massachusetts.

The parties filed proposed findings in February 2004. At the same time, a number of
organizations and individuas filed helpful briefs asamici curiae. Briefswere filed by the following:
Massachusetts Urban School Superintendents, League of Women Voters of Massachusetts,
Massachusetts Alliance for the Arts, et al.; Centro Latino De Chelsea, et al.; Massachusetts
Association of School Committees, et al.; Massachusetts Business Alliance for Education; Strategies

for Children, Inc. and the Early Education for All Campaign; Lawyers Committeefor Civil Rights, et

° The court in McDuffy declined to use the adjective “ adequate” to describe the
constitutional mandate imposed on the Commonwealth with respect to public school education,
noting that “the words ‘ adequate’ and ‘ education’ can be viewed as redundant as well as
contradictory.” McDuffy, 415 Mass. at 551 n. 8. The parties, however, continue to use the term,
and | do aswell. | do so smply as a shorthand reference to the level of education that the
Commonwealth has a duty to provide to al public school children under Part I1, c. 5, 8§ 2, of the



al.; Dr. Andrew M. Reschovsky; Jonathan Kozol; Massachusetts Health Council, Inc., et al.; Jewish

Alliance for Law and Social Action, et al.; and Civil Rights Project at Harvard University.™
[1l. THE EDUCATION REFORM ACT: SUMMARY OF KEY CHANGES

The Education Reform Act (ERA), St. 1993, ¢. 71, changed dramatically the manner in which
public school elementary and secondary education isfunded in Massachusetts, and changed almost as
dramatically the role that the Commonwealth plays in public school education. These changes are
codified principaly inG. L. c. 69, 88 1 through 1L, G. L. c. 70, and various provisonsof G. L. c. 71.

The changes of particular relevance to this case are summarized below.

M assachusetts Constitution.

19 Some of the amici included adjudicative facts in their briefs that were not included in
the trial record, and as aresult, | have not considered this information. Others focused on issues,
such as the performance gap that exists among certain racial and ethnic minority groups of
students, which were also not a direct focus at trial except in relation to MCAS scores.



A. School Finance

At the heart of the ERA isthe statute’ s provisions dealing with school finance and funding.
In 1993 public schools were funded — as they are today —from local, State and Federal sources. See
McDuffy, 415 Mass. at 611. The principal source of local funds was the property tax. 1d. While
State aid was intended to be distributed in a way that would equalize educational opportunity and
decrease reliance on local property taxes, for many years before 1993, this formula was not in fact
used. Id. at 613. Other legidation provided for equalization grants, but these were cut substantially
in the yearsjust before 1993. Id. at 613-614.

The ERA creates a new system for funding public school educationin G. L. c. 70 (Chapter
70). See St. 1993, c. 71, 8 32. The law establishes a complex and detailed set of definitions and
formulae to be used, but at its core it rests on the establishment of a “foundation budget” for every
school district: a budget developed from per pupil allowances for each of eighteen spending
categories that range from teacher and staff salaries and benefits to maintenance expenses. See

Chapter 70, § 2; see also id., 88 1, 3."* The foundation budget is designed to be the minimum

" The foundation budget formulaincludes “factors’ or weights for different categories of
students — low income students, students in bilingual education programs, special education
students. These factors are converted into a per pupil amount. The budget is constructed by
calculating per pupil amounts for all the component categories and factors, and multiplying these
per pupil amounts by the district’s “foundation enrollment” as measured in October of the year

10



spending level for apublic school district for aparticular year, and is described by the department as
“the state’'s estimate of the minimum amount needed in each district to provide an adequate

educational program.” (See, e.g., ex. 5066).

before the budget year. (For example, a school district’s FY 02 foundation budget is computed by
using its student enrollment figures as of October 1, 2000). The formula aso includes an annua
inflation adjustment, as well as awage adjustment factor that seeks to compensate for different
wage levelsin different parts of the Commonwealth.

11



The ERA aso provides ameansto cal culate what the minimum contribution of thelocal city
or town to the school district’s foundation budget must be, and requires the locality to appropriate
that amount of money. See Chapter 70, § 6. The determination of thelocal contributionisbasedin
part on the equalized property vauation for the particular municipality as determined by the
Department of Revenue. The underlying premise of the foundation budget system isthat by whatever
amount (if any) the minimum local contribution falls short of meeting the foundation budget amount
for the year, the State, through Chapter 70 aid, will make up the difference. See Chapter 70, § 2.2
Finally, while the foundation budget for each district is composed of discrete amounts allocated to
each of the eighteen categories, the ERA specifically provides that “each school district may
determine how to allocate any funds appropriated for the support of public schoolswithout regard to

the categories employed in calculating the foundation budget.” See Chapter 70, 8 8. The exception

12 1f acity or town district falls short in its expenditures on public education for a
particular year —that is, the district spends less than the amount it was required to appropriate as
itslocal contribution — there are consequencesto pay. In particular, if the municipal expenditure
level is between 95% and 100% of the required net school spending for a particular year, the
amount by which the expenditures fall below 100% is added on to increase the required net school
spending figure for the following year. If the expenditure level is more than 5% below the
required level of net school spending, the Commonwealth actually reduces the municipality’s
chapter 70 aid the following year. See Chapter 70, § 11.

13 Aseven abrief perusa of Chapter 70, § 2, will demonstrate, there are many different
factors, none of which is simply defined or subject to easy comprehension, that play arolein
determining the required minimum local contribution for each school district, and again many
difficult-to-define factors that go into determining what amount of Chapter 70 aid the district is
entitled to receive from the State in a particular year. However, it is not necessary to unravel here
the complexities in the Chapter 70 formula governing what portion of the total foundation budget
the municipality is responsible for funding, and what portion is the State’ s responsibility. The
plaintiffs do not appear to challenge this allocation formula. Rather, they claim that the overall
foundation budget formula should include certain spending categories that it does not, and further
that some of the spending categories which are included (e.g., special education expenses) are not
adequately dealt with. These points are considered in the findings below.

12



has been professional devel opment; the State has required a minimum expenditure for this purpose.**

B. Responsibilities of the Commissioner and Board of Education

In the current fiscal year, however, the State has given up mandating a minimum
professional development amount to be spent by local districts, in light of budget constraints.

13



The ERA inserted G. L. c. 69, 88 1A through 1K, into the General Laws. (St. 1993, c. 71, §
29). Sections 1A and 1B of c. 69 offer an overview of theincreased responsibilitiesto be exercised by
the commissioner of education (the commissioner) and the board of education (the board) under the
reform educational scheme.™ Thereafter, G.L. c. 69, § 1D, directs the board to “establish a set of
statewide educational goalsfor all public e ementary and secondary schools in the commonwealth”
and to direct, through the commissioner, the development of academic standards “for the core

subjects of mathematics, science and technology, history and social science, English, foreign

Section 1A requires that the commissioner, inter alia, analyze the “ goals, needs and
requirements of public early childhood, elementary, secondary and vocational-technical education
in the commonwealth and recommend to the board comprehensive means to achieve a well-
coordinated system of high achievement in public education . . .”; prepare a five year master plan
“for public early childhood, elementary, secondary, and vocational-technical education in the
commonwealth;” “assess the effectiveness and monitor the improvement of public schoolsin each
district, including charter schools;” recommend to the board appropriate changes to the
competency determination “to reflect evolving notions of vocational education;” appoint
independent fact finding teams to assess the reasons for a school district’ s underperformance
under c. 69, 88 1J and 1K; and assess prospects for school district improvement, supervise any
receiver appointed for a school district that is deemed chronically underperforming under 88 1J
and 1K, and provide technical assistance to an underperforming or chronically underperforming
school or school district. Section 1A has been further amended to require the commissioner to
exercise oversight over the delivery of high quality specia education evaluations and services by
local school districts and charter schools, and monitor programs for limited English proficient
students. Id. as amended by St. 2000, c. 159, § 135, and St. 2002, c. 218, § 1.

Section 1B broadly sets out the board’ s duties and responsibilities in a complementary
fashion to those of the commissioner that are listed in 8 1A. Among other duties, it mandates that
the board assume responsibility for establishing: policies for public school early childhood,
elementary, secondary, and vocational school education; certification standards for all teachers,
principals, and administrators for al such public schools; standards for declaring a school or
school district as “underperforming” or “chronically underperforming;” minimum standards for al
public school buildings; and maximum pupil-teacher ratios for classes in public elementary and
secondary schools. In general, the section states that the board isto “carry out its responsibilities
with aview toward increasing the accountability and effectiveness of public early childhood,
elementary, secondary and vocational-technical schools and school districts for the performance
of the students they serve.” Amendmentsto G. L. c. 69, § 1B, that were enacted after the ERA

14



languages and the arts’ that areto “clearly set forth the skills, competencies and knowledge expected
to be possessed by all students at the conclusion of individual grades or clusters of grades.”

Section 1D of c. 69 goes on to provide that the academic standards to be prepared by the
commissioner and the board must include criteria for three separate determinations or certificates
relating to academic achievement. Themost well known of theseisthe “competency determination”
for all tenth gradersthat isto be a condition of high school graduation, and is to test the student on
competency “in the areas of mathematics, science and technology, history and social science, foreign
languages, and English based on the academic standards and related curriculum frameworks. . . .”*

Under G.L. c. 69, 8 1E, the board is to direct the commissioner to draw up curriculum
frameworks in the core subjects covered by the academic standards in 8 1D. The board is aso
charged with establishing standards for vocational technical education. G. L. c. 69, § 1F.

In addition to setting standards for schools and students, the ERA directs the board to

establish a system to evaluate annually the performance of both school districts and individua

are not summarized here.

'°The other two are a “certificate of mastery” that is to be based on a determination that
the recipient has shown mastery of the skills, competencies and knowledge that are possessed by
accomplished graduates of the best high school level programsin the world; and a“ certificate of
occupational proficiency” showing the recipient has demonstrated a comparable mastery of the
skills, competencies and knowledge that are possessed by similarly aged students entering a trade
or profession from the best education systemsin theworld. G. L. c. 69, § 1D.

15



schools, based on student performance outcomes tied to the board's academic standards and
curriculum frameworks. The stated goals of these assessments are to measure student outcomes and
to improve the effectiveness of the curriculum and the teaching being provided. G. L. c. 69, 8§ 1.
When a school fails to improve the academic performance of its students, as measured by the
assessmentsunder 8 11, the commissioner may refer the school for review to determine whether itis
“underperforming.” Schoolsthat are found to be underperforming must develop and present to the
board within six monthsaremedia plan for improvement, and if the school does not show significant
improvement in two years, the board may declareit to be chronically underperforming, which leadsto
theimmediate dismissal of the principal and appointment of anew principal by the superintendent. G.
L. c. 69, 8 1J. When the board findsaschool district to have failed to improve the performance of its
students, the board may declare the district chronically underperforming and designate areceiver for
the district who isto report directly to the commissioner. G. L. c. 69, § 1K.

C. Teachers

16



The ERA changed teacher certification standards and operating procedures. It instituted a
certification or licensure test for new teachers. The test consists of two parts. a test on writing,
communication and literacy, and asubject matter content test. SeeG.L. c¢. 71, 8 38G (asamended by
the ERA). Inaddition, all new teachers must hold a bachelor’ s degree from an accredited college
with amajor course in the arts or sciences appropriate to the teacher’s instructional field (i.e., not
smply education). The ERA provides for essentialy three categories of teacher licensure or
certification: a “preiminary license,” an “initial license)” and a “professional license’ in the
nomenclature used by the board. See G.L. ¢.71, § 48G; 603 Code Mass. Regs. § 7.02." To qualify
for apreliminary license, a person must passthe Massachusetts Test for Education Licensure (MTEL)
and have the requisite bachelor’ s degree as just described. See G.L. c. 71, 8 38G; 603 Code Mass.
Regs. 8 7.04(2)(a). Aninitia license requires abachelor’ s degree and apassing score on the M TEL
exam, plus participation in coursesin asupervised practice. G.L. c. 71, 8 38; 603 Code Mass. Regs.

7.04(2)(b).

" The regulations governing teacher certification have been promulgated fairly recently.
Nevertheless, it seems appropriate to cite them here because they essentialy implement the new
teacher certification provisions of the ERA.

17



The professional license or “standard educator certificate” isthe final stage of licensure. See
G.L.c. 71, 8 38G; 603 Code Mass. Regs. 8 7.04(2)(c). Asthe ERA has been implemented by the
department, ateacher iseligiblefor thisthird stage after at |east three years as a certified teacher, and
upon completion of an induction program, 50 hours of mentored experience, and one or more of
severd types of prescribed professional development activities and programs or master’s program.
See 603 Code Mass. Regs. § 7.04(2)(c).”® In contrast to the situation before the ERA when a
teacher essentially could acquirelife-time certification, the professional licenseisgood for five years,
at which point the teacher must apply for recertification. To achieve recertification, the teacher must
earn acertain number of professiona devel opment points (PDPs), through courses or other activities,
based on an individual professional development plan approved by the teacher’ s principal. See G. L.
c. 71, § 38Q (added by the ERA); 603 Code Mass. Regs. §8§ 44.03(1), (2) and 44.03(3).* A teacher
may earn PDPs by passing content-specific tests approved by the board. 603 Code Mass. Regs.
844.03(3.) A teacher who does not renew his or her license cannot be employed by a public school
district until the license is renewed, unless the board grants awaiver. |1d. at § 44.08(4).

The ERA dso increased the powers of principals and superintendents, transferring from

school committeesto principalsthe power to dismiss or demote ateacher, subject to the approval of

¥ The ERA had a grandfather provision: teaching certificates granted by the board before
October 1, 1994, were designated standard educator certificates (i.e., professional licenses)
without any further work on the part of the teacher. However, these teachers are still subject to
the five-year recertification requirement of the ERA discussed below. See G. L. c. 71, § 38G.

19" Section 38Q requires that every school district adopt, implement and update annually a
professiona development plan that covers al principals and other professional staff in the district
in addition to the teachers. The “plan shall include training in the teaching of new curriculum
frameworks and other skills required for the effective implementation of this act, including
participatory decision making, and parent and community involvement.” 1d.

18



the superintendent (see G. L. c. 71, 8 42, asamended by the ERA, St. 1993, c. 71, § 44), and making
superintendents responsible for devel oping systems of evaluation for al teachers, principals, and other

administrators within their system. See G. L. c. 71, 8 38 (as amended by the ERA).

FINDINGS OF FACT

V. THE COMMONWEALTH'SIMPLEMENTATION OF EDUCATION
REFORM SINCE 1993

A. The Commonwealth’s Increased Financial Contributions to Local School
Districts

The ERA was enacted in June 1993 with an emergency preamble, and its funding provisions
werefirstimplemented in FY 1994. At that time, many school districts were spending well below the
amount of their respective foundation budgets. Full funding of the foundation budgets did not occur
immediately, but wastargeted by the Legidatureto be phased in over seven years, with local districts
being held to a“standard of effort” to help close the gap between the foundation budget and annual
expenditures. The Commonwealth met thistarget. As of FY 00, every operating school district in
Massachusetts was spending at or above its foundation budget level on public school education.

In FY 93, the total amount spent on public education K through 12 was approximately $3.6
billion; in FY 02, the total was approximately $10.1 billion. There has been an average increasein
spending, therefore, of about 12% per year. Of thetotal spending in FY 02, approximately 39% has

come from the State, 55% has come from local revenues, and 5% from Federa sources.”® Thetotal

PThese are State averages. Theratio of local to State spending depends very much on the
district. Under the ERA’ s foundation budget formula, property rich towns like Wellesley may
contribute 90% of the monies spent on the public schools and the State may contribute 10%; in a
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State aid to public school education in FY 93 was approximately $1.6 billion, and in FY02, it was
about $4 billion.

Over theten years between 1993 and 2003, the Commonwealth has spent about $30.8 billion
in State funds on public school education. At present, Chapter 70 accounts for about 80% of this
total. The rest comes through grants and other State aid programs. ( Ex. 5066).

The high point for State educational aid was in FY02. There was a decline in FY03, and
another, larger reduction in FY 04, totaling about 5 ¥2 %.

2. Development of the Curriculum Frameworks

As indicated above, the ERA mandated the development of curriculum frameworks in the
“core subjects’ of English, mathematics, history and socia science, science and technology, foreign
languages, and the arts. G. L. c. 69, 8§ 1E (inserted by St. 1993, c. 71, § 29). The curriculum
frameworksareto “ present broad pedagogical approaches and strategiesfor assisting studentsin the
development of the skills, competencies and knowledge called for by the standards . .. .” Id.

Beginning in January of 1996, the board began the process of adopting curriculum
frameworks in all the “core” subjects set out in the ERA -- English language arts, mathematics,
science and technology, history and social science, foreign languages, and the arts -- aswell asin
health. All of theinitia frameworks have been substantially revised since they werefirst released, and
in some instances more than once. The current versions of curriculum frameworks were adopted

during the period from August 1999 (foreign languages) to August 2003 (history and social science).

city like Springfield — and indeed, in al the four focus districts — the State currently contributes
well over 70% of the total funds.
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Each of the curriculum frameworks sets out acomprehensive curriculum guide for pre-kindergarten
through twelfth grade.
The curriculum frameworks are discussed more fully below.

C. Development of MCAS

The Massachusetts Comprehensive Assessment System (MCAS) was devel oped in response
to the ERA’s mandates that a system of student assessments be created and a “competency
determination” be made a high school graduation requirement. The ERA calls for the competency
determination to “ be based on the academic standards and curriculum frameworksfor tenth gradersin
the areas of mathematics, science and technology, history and social science, foreign languages, and
English....” G.L.c.69, 81D. Todate, however, the board has chosen to confine the competency
determination to two subjects, mathematics and English language arts (ELA), and to base it on the
MCAS tests in those subjects® The commissioner has proposed a schedule for incorporating
MCAStestsin science and technology and history/socia scienceinto the competency determination.
(Ex. 1090). If the schedule is followed, the science and technology MCAS test would be made
operationa in 2006, and included in the competency determination in 2007 (class of 2009). The
United States history MCA Stest would be made operationa in 2008, and included in the competency
determinationin 2009 (classof 2011). (Ex. 1090). Thereisno schedulefor adding foreign languages

to the competency determination.

210ther litigants have challenged these choices of the board, as well as other aspects of the
MCAS tests. See Sudent No. 9 v. Board of Educ., 440 Mass. 752 (2004). The plaintiff students
in this case, however, do not raise any issues about the MCAS test. Accordingly, | do not make
any findings on these topics. The description of MCAS in the text at this point isincluded to help
fill in the picture of what has transpired since McDuffy, and specificaly, what the board and the
department have done to implement the ERA.
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MCAS tests were administered for thefirst timein May of 1998. The subject matterstested
and the gradesin which MCA Stests are administered have changed a number of times between 1998
and today, but at present, MCAS tests are administered in the following grades and subjects: third
grade — reading; fourth grade — ELA and mathematics; fifth grade — science and technology; sixth
grade — mathematics; seventh grade — ELA; eighth grade — mathematics, science and technology;
tenth grade — ELA and mathematics.

The MCAStestsare scored on ascale of 200 to 280. There arefour performance categories:
“Advanced,” “Proficient,” “NeedsImprovement,” and “Warning” or “Failing.” Inorder to satisfy the
high school competency determination at the present time, a student must achieve a score on both the
tenth grade ELA and mathematics tests of at least 220, which means at least at the Needs
Improvement level. The board intendsto raise the passing score over timeto Proficient, and in fact
must do so by no later than 2014 to comply with the requirements of the Federal No Child Left
Behind Act (NCLB, or “the NCLB law”).

4. Teachers

The department’ steacher licensure regul ations, devel oped and promulgated in responseto the
significant changes in teacher qualification requirements imposed by the ERA, have been briefly
referred to above. They are designed in part to link the educational requirements that new teachers
must meet with the contents of the M assachusetts curriculum frameworks, and to enhance the quaity
and subject matter mastery of teachers. The MTEL examination and these regul ations are among the
most rigorous teacher qualification programs in the United States. The department also regulates
teacher preparation programs offered by colleges and universities in the Commonwealth.

The department has initiated efforts to recruit new teachers, particularly in areas in which
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there are shortages, such as middle and high school science and mathematics, as well as special
education and foreign languages. The Massachusetts Institute for New Teachers (MINT) program
seeks to attract highly qualified college graduates, including individuals seeking to change careers
mid-stream, by offering an accelerated teacher training program over seven weeksin the summer.?
The program has operated since 1999, and has had some success in attracting teachers to these
content areas, approximately 400 teachers recruited by the fall of 2003. However, the department
does not track the MINT program teachers, and accordingly the questions that appear to exist about
the success of these teachers, initially and over time, about whether they stay in teaching and if so,

where — urban school systems or the suburbs — cannot be answered.

%2 There was some mention during the testimony of Dr. Sandra Stotsky, a former
employee of the department, that the MINT program may be changing into a one year college-
based program rather than an accelerated program during the summer months.
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E. The Accountability System?

3 The Federal No Child Left Behind Act of 2001 (NCLB), signed into law in January
2002, imposes a broad variety of reporting and accountability requirements on States receiving
Federal monies for public education programs and teacher training, including funds under Title |
of the Elementary and Secondary Education Act of 1965 (Title 1), which provides school districts
or individual schools (or both) that have substantial enrollments of high poverty children with
extraresources to help improve instruction for poor and minority children.

Appendix A to this report contains a very brief summary of some of the NCLB
requirements since, as indicated in the text in this section and elsewhere, the NCLB has a direct
impact on the way in which the department implements the school and district accountability
system called for by the ERA. In addition, the NCLB is important because it brings under its
wing a number of separate Federal education programs, including Title I, and has become a
principal vehicle for Federal education grants to the States, both entitlement grants such as Title |
(entitlement based on levels of poverty), and competitive grants.
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The board first adopted regulations to govern the ERA-mandated school and district
accountability system in 1998.* It has separate review systems for schools and for districts: the
department performs the reviews of individual schools, and the Office of Educational Quality and
Accountability (EQA) performsthereviews of school districts. The EQA was created in 2000. (See
G. L. c. 15, 8 55A, as amended by St. 2000, ¢.384, § 4.) It is a separate agency within the
department, but not subject to its control. Rather, the EQA reportsto the Educational Management
and Audit Council (EMAC), a separate agency from the department or the board. See id.
Nevertheless, at the time of trial, James Peyser was both the chairman of the board and the head of

EMAC.

¢ See 603 Code Mass. Regs. § 2.00 et seq.
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The accountability system implemented by the department operates on a two-year
performance rating cycle that istied to MCAS scores. Originaly, the department was rating school
and district performance according to a model that caled for al students to achieve a level of
Proficient on the English language arts and math MCAS tests by 2020. The Federal NCLB law,
however, requires students in each school and district to achieve proficiency (as measured by the
MCAStests) by 2014, and also requiresthat each State have a single, unified system of accountability
for both Federal and State purposes. Accordingly, the Massachusetts accountability system has been
changed in some respectsto comply with Federa requirements. One of these changesisthat 2014 is
now the target year for achieving proficiency in ELA and math. Another is that the accountability
system must report on student performance not just in the aggregate but by specific population
subgroups. These subgroups include students receiving special education services, students with
limited English proficiency (LEP),?> and minority (e.g., African American, Hispanic, Asian/Pacific

Islander) students.

2> Centro Latin de Chelsea and the other amici that joined with it in filing a brief amicus
curiae point out that the term “English language learners’ is often used interchangeably with the
term “limited English proficiency,” but is preferable because it is more positive. | appreciate the
comment, but have generally used the term “limited English proficiency” in this report because it
is the term used in most of not all the department’ s reports, NCLB -related reports and similar
types of documents.
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1. School Accountability System

The school accountability system hasthree phases. school performanceratingsthat are
done at the end of every two-year rating cycle, with amid-cycle report in the intervening year;?® a
school panel review; and, for schools determined by the commissioner and the board to be
underperforming, afact finding review.

Every public school in the Commonwealth receives a school performance rating by the
department at the end of the two-year rating cycle. Thefirst rating cycle, Cyclel, covered the years
1999 and 2000, and was based on ELA, math and science MCA S test results for those years, using
the 1998 MCA Sresultsasthe baseline. Cyclell covered 2001 and 2002, with 2000 asthe base year.

The MCAS data used to perform the ratings were for only ELA and math, not science. (See ex.
5112). Whentestsinscienceand U.S. history have been implemented and enough dataare available,
they will be added to the school performance rating system. Cyclelll will cover 2003 and 2004, and
the ratings will beissued in the fall of 2004. (See ex. 1062).

The school performance rating system describes performance in relation to the goa of al
students attaining the Proficient or Advanced level on MCAS scores by 2014. It looks at both where
actual performancein terms of MCAS scoresisin terms of a statewide performance target, and also

at improvement — that is, where is the school in relation to a “target” level of improvement in the

% The mid-cycle report has been added to comply with NCLB’s requirement for annual
assessments. It provides a determination of “adequate yearly progress’ for each school and
district, as required by NCLB. It does not contain descriptive performance or improvement
ratings.
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MCAS scores for that school or district. The possible performance ratings include “very high,”
“high,” “moderate,” “low,” “very low,” and “critically low.” For Cycle 1, the State performance
target for ELA was set at a number that corresponded to the low end of the “moderate” range, and
the performance target for math was set at a number corresponding to the “very low” category. The
improvement ratingsinclude “ abovetarget,” “ontarget,” “improved below target,” “no change,” and
“declined.” The “target” in question is determined by calculating what amount of MCAS score
improvement must be made in each rating cycle so that the school will achieve proficiency by 2014.
(See ex. 5112; 1062).

The purpose of the school performance ratings — beyond the fact that some form of
assessment isrequired by NCLB —isto permit the department to assess underperformance and where
there may be aneed for State intervention, and also to |ook for districts that have experienced distinct
improvement in student performance and that can help disseminate information about successful
strategies; the latter are designated as “compass schools.” Schools with the lowest level of
performance ratings and those with improvement ratings that either declined or showed no change
may be referred for school panel review by the department to determine whether they are
“underperforming.” However, in part because of a lack of resources, the department performs
relatively few school panel reviews every year — only in the “most extreme” cases, according to
Juliane Dow, the associate commissioner for accountability and targeted assistance within the
department. Thus, in 2001, the department identified between 100 and 200 schools as candidates for
“underperforming” designation because of MCAS performance that had been rated “critically low” or

“very low.” Of all these schools, the department performed school panel reviews of twelve during
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2001, and twelve during 2002. (Ex. 5117).*" For schools that are performing poorly but have not
reached the “extreme” level, the department expects that the school district itself will conduct a

review and seek to deal with the problem(s).

%" The department performed eight school panel reviewsin 2000, which appears to have
been the first year that such reviews were conducted. (See ex. 5117).
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Dow statesthat schools with the lowest performance ratings are given top priority in theform
of district and State support and assistance, which caninclude igibility for State and Federal school
support funds,® and training by State or district school support specialistsin relation to curriculum,
instructional practices, and program evaluations®® It also includes assistance in the form of
performance improvement planning according to a “performance improvement mapping’
methodology that the department developed in 2001. The process assists schools in looking at
student performance data and figuring out ways to address improvement problems. To date the
process has not been evaluated formally — it is considered too new — but in the view of the
department, it is very helpful in guiding and educating school administrators in the process of
developing an adequate, documented, school improvement plan.

Under the NCLB law, aschool that failsto make“ adequate yearly progress’ (AY P)® for two
yearsinarow is“identified for improvement,” and aschool that failsto make AY Pfor fiveyearsina
row isidentified for “corrective action.” When aschool isidentified for corrective action, thedistrict

must document what changesit has made or intends to make to improve performance, and the school

%8 These appear to include Federal funds for consolidated planning assistance; the
department seeks with such grants to concentrate on districts that appear to need extra help in
determining what their problems are. The department witness mentioned Winchendon as an
example of such adistrict, but | am not clear whether Winchendon has in fact received a
consolidated planning assistance grant.

 School support specialists are individuals who have been trained by the department to
offer support in improvement planning for schools identified for improvement in particular
districts. Starting in 2002, the department provided grant funding to the ten largest school
districts in the state for school support specialists. These districts include three of the four focus
districts: Brockton, Lowell and Springfield.

% Thisrefers to “adequate yearly progress’ towards the goal of achieving proficiency in
ELA and math by all students in the school by 2014.
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also becomes a candidate for school panel review. In 2003, as aresult of the interim school rating
process, the department identified 208 schools that had failed to make AY P for two consecutive
years, 103 that had failed to make AY P for four consecutive years, and 38 schoolswereidentified for
corrective action because they had failed to make AY P for the five prior years. Of all these schoals,
the department performed only fourteen school panel reviewsin 2003. (See ex. 5117).

The school pand review process involves a review conducted by a team of five to nine
persons, who include a department employee, a consultant, and practicing educators. They receive
training on the school they will visit, review data, and conduct an on-site visit, usualy for two days,
where they speak with school and district leaders, visit classrooms, look at the school facilities, etc.
The pand is to answer the questions whether the school has a sound plan for improving student
performance, and whether conditions arein place to support the successful implementation of such a
plan. The panel prepares a report of its visit that the school principal has a chance to review for
factual accuracy, and then it is submitted to the commissioner. The commissioner determinesfrom
the report whether the school should be found to be underperforming, which meansin substance that
he has determined the school does not have the capacity to improve.

If a school is determined to be underperforming, the department schedules a factfinding
review to determine the causes of poor performance. Thisisthe third and final stage of the school
accountability system. It involvesalonger on-site review process than the school panel review, one
inwhich the team focuses on curriculum and instruction, school climate, and school management and
leadership. Thefactfinding review team produces areport that contains recommendations about ways
the school might correct weaknesses.

Underperforming schools are required to develop and submit to the department school
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improvement plans within six months of the underperforming designation. G. L. c. 69, 8 1J; 603
Code Mass. Regs. § 2.03(6). These plans are subject to approval by the board. Once approved, the
school and the district of which it is a part have 24 months to implement the plan. If an
underperforming school does not show significant improvement in student performance within those
24 months, the board may declare the school to be “chronically underperforming” and then is to
intervene and specify corrective action. G. L. c. 69, 8§ 1J; 603 Code Mass. Regs. § 2.03(8), (9). The
commissioner testified that the department was at the point of finding some schools “chronically
underperforming,” but there was no evidence that it had yet done so.
2. District Accountability System
School district accountability is the responsibility of EQA. Like the school
accountability system, the district system hasthree stages, called “tiers’ by the EQA. Tier | consists
of an annual review of student MCAS data, attendance and enrollment data for every public school
districtinthe Commonwealth. EQA looksat three or four years of datafor each district to determine
whether it is meeting State performance expectationsfor all its students, including each subgroup of
student (e.g., specia education, LEP, racia and ethnic minority). In particular, it focuseson how the
district is achieving overal, and by group (equity of achievement); on whether the district is
improving over time, and the equity of improvement; and on whether all students are participating in
MCAS. Tier | review was first conducted in 2001.
EQA ranksthe districts based on the Tier | reviews, and makes recommendationsto EMAC
concerning districts that should undergo Tier Il review. In selecting the districts that will be
reviewed, EQA selects 60% of the districts from those districtswith MCAS performance ratings (by

the department) of “low,” “very low” or “critically low,” 20% from those districts with performance
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ratings of “high” or “very high,” and 20% chosen at random. The executive director of EQA, Dr.
Joseph Rappa, statesthat the agency’s focusison district management and governance, leadership
and how the district performs.

TheTier Il review involves asitevisit of three days, after the examiner team hasbeen givena
great deal of data about the district. The team conducts the review by applying 12 standards and 89
indicators. (See ex. 5142A). These focus on topics such as student assessment, curriculum,
professiona development, organizational leadership, and budget process. After completing the site
visit, the team prepares areport that rates the district according to the standards. Thisis submitted
to EMAC after the district has an opportunity to comment on it. EMAC may accept the report
without comment, accept it with a statement of concerns, place the district “on watch” and
consequently subject to monitoring by EQA, or recommend to the board that the district be
designated as underperforming. (Only the board may declare or designate underperformance.) If the
board does determine that a district should be declared underperforming— asit did with Winchendon
and Holyoke in November 2003 — then EQA performsaTier 11 review.

The Tier 111 review process is the counterpart to the factfinding review process that the
department undertakes with schools that have been determined to be underperforming. It callsfor a
longer sitevisit thanthe Tier 11 review, and has even more standards and indicators. (Seeex. 5142B).

The god is to try to find out factually what is happening in the district, and to make
recommendations that will inform the intervention efforts by the department.

EQA contemplatesthat an underperforming district will have aperiod of two to four yearsto
improve, with the help of the department’ sintervention. Under G. L. c. 69, 8 1K, if adistrict remains

underperforming after that time, the board may declareit “chronically underperforming” and appoint
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areceiver to take over the district. This has not been done to date with any district.

The EQA began to operatein 2001. Asof theend of FY 03, there were seventeen compl eted
Tier |1 district reviews and two completed Tier 111 reviews (other than some pilot combined Tier |1
and Tier 111 reviews for which some districts — including Lowell — volunteered). By December
2003, EQA had completed thirteen Tier |1 reviewsin FY 04, and itsdirector anticipated that el ghteen
more such reviews would be completed by the end of thefiscal year. The director stated he thought
EQA would be performing 60 Tier 11 reviews by FY 05, with the goal of conducting such areview of
every district in the Commonwealth every six years. Without substantially more funding than the
agency has, it is difficult to see how this will be possible.®*

According to the department, the school and district accountability system it hasdevelopedis
one of thefirst in the United States.

F. SomeHighlights of Education Reform Since 1993

1. Greater Equalization of Funding

31 For FY 04, EQA sought $4 million for funding, but received $1.3 million (which was
one-half of atotal $2.6 million appropriation for school accountability programs conducted by
both the department and EQA).



One of the significant effects of the ERA’ s foundation budget has been that spending
gaps between districts based on property weath have been reduced or even reversed. The
correlation between adistrict’ s median family income and spending has al sobeen reduced. Thus, with
respect to property values, thetop quartile of districts by property value was spending 38% more per
pupil than the lowest quartilein 1993, while in 2003, the percentage difference had been reduced to
18%, although when the K through 12 spending isexamined, the difference in spending between high
property value and low property value districtsis 19%. (Ex. 5157). Asfor median income, it isstill
the case that the top quartile of districts defined by median incomeis spending more per pupil than the
lowest quartile, but comparing 1993 and 2003, the difference between them has fallen from 27% to
7%. (Ex.5157; seealso ex. 5340).% Moreover, if one compares high and low poverty districts as
determined by percentage of children in the district who are eligible for free or reduced price lunch,
the per pupil expenditure for the lowest poverty quartile was $8,144 in 2002, and the per pupil
expenditure for the highest poverty quartile was $8,504, or 4% higher. Thisisareversal from 1993,
when the per pupil expenditure in the lowest poverty quartile was $5,607, and in the highest poverty

quartile was $5,317, or 5% lower. (Ex. 5158; see also ex. 5341).%

% Thisis caculated by dividing the district’s net school spending by its foundation
enrollment.

¥ The defendants introduced more detailed evidence than is covered in the text to show
the equalization effects of the ERA’ s school financing system, and evidence to demonstrate that
since 1993, Massachusetts has done far better than most States in the quest for more equity in per
pupil expenditures between rich and poor districts. (See, e.g., ex. 5442, 5443). They aso
introduced a number of exhibits and accompanying testimony to show that between 1993 and
2002, Massachusetts had increased its per pupil spending to achieve alevel that isfifthin the
nation (ex. 5346, 5352), and has increased spending in high poverty districts more than any other
State. (Ex. 5353). These are unquestionably noteworthy achievements on the part of the
Commonwealth. Nevertheless, the issue here is not spending equity but educational adequacy:
whether the plaintiff students are receiving an education in their respective public school districts
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2. MCAS

By October 2003, and after six testing opportunities, 95% of the graduating class of
2003 had passed the grade 10 English language arts and mathematics MCAS tests that form the
competency determination necessary for graduation. Within thistotal number, population subgroups
had greatly improved their passage rates. 80% of students with disabilities passed, as did 82% of
limited English proficient students, 86% of African-American students, and 83% of Hispanic students.

Of the nearly 70,000 studentstaking the grade 10 MCAStest for thefirst timein the spring of
2003, atotal of 75% passed both the ELA and math tests on their first try, 89% passed the EL A test
on thefirst try, and 80% passed the math test on the first try. Of the total number who passed both
tests on thefirst try, 52% of African-American students passed, an increase from 37% in 2001; and
44% of Hispanic students passed, up from 29% in 2001. (Ex. 5109).

At all grade levels taking the MCAStests in the spring of 2003, more students scored in the
proficient and advanced categories than previoudy. Of the third grade students taking the reading
MCAS test for that grade, 94% passed the test (i.e., recelved a score of proficient or needs
improvement), and 63% of that group scored proficient, which is the top level for that test. (Ex.

5109).

that complies with the requirements of the Massachusetts Constitution. Comparisons with other
States in terms of spending equity and levels of per pupil expenditure are interesting, but the
defendants have failed to show how they are relevant to the resolution of this case.
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3. NAEP

The National Assessment of Educational Progress (NAEP) is an assessment system
administered by the United States Department of Education’ sNational Center of Education Statistics
(NCES). Beginning in 1990, NAEP began assessing, or testing, at the State level. At that point,
participation by the states in the assessment system was voluntary. Massachusetts has participated
since 1990. The NAEP State component tests asample of fourth and eighth grade students primarily
in English and mathematics, although NAEP administered a science assessment in 1996 and 2000, and
awriting assessment in 1998 and 2002. Under the NCLB law, beginning in 2003, all Statesreceiving
Titlel funding must participate every two yearsin the NAEP state assessmentsin reading and math at
grades4 and 8, and each school district receiving Title| funding that is selected by NAEP for testing
must also participate. (See ex. 5472).

In 2002, approximately 5,800 fourth and el ghth grade public school studentsfrom 111 schools
in Massachusetts participated in the NAEP writing assessment, and the same number participated in
the NAEP reading assessment. On the writing assessment, at the grade 4 level, the average scaled
score for Massachusetts students was lower than Connecticut but higher than all other participating
States and jurisdictions, and the percentage of Massachusetts students scoring at the proficient level,
44%, was above the national average of 27%. At the grade 8 level, the Massachusetts students
scored higher than students in 41 other States and about the same as the five highest performing
States and jurisdictions. The percentage of eighth grade students in Massachusetts scoring at the
proficient level was42% in 2002, up from 31% in 1998, and higher than the 2002 national average of
30%. (Seeex.5417).

As for the reading assessment, in 2002 the fourth grade average scaled score for
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Massachusetts was the highest of any participating State or jurisdiction in the country, and 47% of the
students scored at proficient or above, up from 35% in 1998 and 36% in 1992 (before the ERA), and
far above the 2002 national average of 30%. The eighth grade students scored better than studentsin
32 other States and jurisdictions, but scored approximately the same asin 1998, with approximately
the same percentage of proficient scores (39% in 2002 and 38% in 1998). (See ex. 5416).

In 2003, atotal of 8,166 Massachusetts students in grades 4 and 8 were assessed in reading,
and 8,272 were assessed in mathematics; the students came from 165 schools at grade 4 and 131
schoolsat grade 8. Inreading, at the grade 4 level, Massachusettstied for first place with four other
States, and in grade 8, Massachusetts tied for first place with two other states. In math, in grade 4,
Massachusetts tied for first place with nine other States, and tied for second place with eight other
Statesin grade 8. However, fourth grade students scored significantly lower in reading in 2003 than
in 2002, and the percentage scoring at proficient dropped from 47% to 40%. Reading scores for
eighth grade students did not change significantly. In mathematics, both fourth and eighth grade
students scored higher in 2003 than in 2000 and 2002, the most recent previous NAEP State
mathematics assessment for fourth and eighth grades, respectively. The number of fourth grade
studentsin Massachusetts scoring at the proficient level or above was41% in 2003, 31% in 2000, and
23% in 1992; the national average in 2003 was 31%. Asfor eighth grade Massachusetts students,
43% scored at proficient or above in 2003, compared to 39% in 2002, and anational 2003 average of

30%. (Seeex. 5472).
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V. THE PUBLIC SCHOOL EDUCATION PROGRAMS IN THE FOUR
FOCUSDISTRICTS

1. Introduction: The Applicable Standards

1. McDuffy sGuidelines and Seven Capabilities
The McDuffy case articulated what it described as “broad guidelines’ to define the
Commonwealth’s “ obligation to educate all of its children.” These guidelines are quoted above, but
they are repeated here because they form the core standard against which the educational programin
each of the focus districtsis to be measured.
The guidelines are as follows:

“An educated child must possess ‘at least the seven following capabilities: (i)
sufficient oral and written communication skills to enable students to function in a
complex and rapidly changing civilization; (ii) sufficient knowledge of economic,
socia, and political systems to enable students to make informed choices; (iii)
sufficient understanding of governmental processes to enable the student to
understand the issuesthat affect hisor her community, state, and nation; (iv) sufficient
self-knowledge and knowledge of his or her mental and physical wellness; (v)
sufficient grounding in the artsto enable each student to appreciate hisor her cultural
and historical heritage; (vi) sufficient training or preparation for advanced training in
either academic or vocationa fields so as to enable each child to choose and pursue
life work intelligently; and (vii) sufficient level of academic or vocational skills to
enable public school students to compete favorably with their counterparts in
surrounding states, in academics or in the job market.’”

McDuffy, 415 Mass. at 618, quoting Rose v. Council for Better Educ., Inc., 790 SW.2d 186, 212
(Ky. 1989).

2. The Massachusetts Curriculum Frameworks
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After providing these guidelines, the court in McDuffy further stated that it would
follow the example of other States by declaring the nature of the Commonwealth’ s duty to educate
and leaving it to the State to flesh out the details of that duty: “We shall presume at thistime that the
Commonwealth will fulfil its responsibility with respect to defining the specifics and the appropriate
means to provide the constitutionally required education.” 1d. at 619 n. 92. During the period of
litigation leading up to the remedy phase trial, the issue of how the Commonwealth was defining
those specifics arose. The defendants declined to offer a definition of what they considered the
congtitutionaly required minimum level of education. In light of the defendants’ representations
about the central role played by the Massachusetts curriculum frameworksin other settings, however,
and in the absence of further guidance from the defendants on the congtitutional standard, |
determined that they would not be permitted at the tria to define or offer evidence of a minimum
educational standard that was less comprehensive than that provided by the frameworks®* As
discussed in the next paragraph, the trial evidence supports the view that indeed the defendants do
view the curriculum frameworks as the vehicle the Commonwealth has chosen to carry out its
congtitutional obligation. Theframeworksthus become the second component of the norm that needs
to be used in assessing the education offered in the focus districts. Nevertheless, it isimportant to
emphasize that | do not treat the curriculum frameworks themselves as constitutionally required.
Rather, they represent the specific way the Commonwealth has chosen, at this point in time, to
explicate the responsibility imposed upon it by Part Il, c. 5, 8 2 of the Constitution. The
Commonwealth may choose to modify its approach in the future, and may choose to discontinue any

use of the frameworks at al. However, in this case, they define, in part, the governing standard.

% See Second Trial Management Order dated March 12, 2003, 2.
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The curriculum frameworks were uniformly described by witnesses for all parties to be of
excellent quality, focusing on knowledge and skills that students need to acquire. The board’s
chairman, James Peyser, viewsthe frameworks asintending to implement much of the constitutional
requirement for an education that will equip children with the capabilities called for by McDuffy.*
Other witnesses agreed. For example, Mark McQuillan, the deputy commissioner of education,
testified at trial that the curriculum frameworks were adopted for the purpose of carrying out the
Commonwealth’'s responsibility to provide children with the seven McDuffy capabilities. Robert
Schwartz, a former education adviser to the Governor and former president of Achieve, Inc.,®
testified that the M assachusetts curriculum frameworks articulate alevel of knowledge that students
need if they are to achieve theMcDuffy capabilities. He considers the frameworksto be rigorous but

reasonable, two necessary qualities for good standards. | accept these opinions.

% Mr. Peyser does not consider the curriculum frameworks to implement the vocational
education aspects of the McDuffy capabilities. (Peyser testimony, 11/17/03, pp. 51-53).

% Achieve, Inc., is anonprofit organization that was established in 1997 by State

governors and executives of several large businesses to assist with standards-based education
reform efforts in the States.
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Asprevioudly stated, there are seven curriculum frameworks, covering the following subject
areas. English language arts; mathematics; science and technology; history and social science; foreign
languages, the arts; and health. Appendix B to thisreport setsout asummary of the contents of each
curriculum framework.®” In light of the central role played by the curriculum frameworks, a brief
review of all except foreign languagesfollows. Included here aswell isashort discussion of school

libraries, although no framework exists to cover them.

3" The summariesillustrate that indeed the frameworks do correspond to the seven
McDuffy capabilities and give them definition.
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a. English Language Arts

Marilyn Adams, an educational psychologist who isan expert in reading, testified that
the 2001 English language arts curriculum framework is of exceptional quality, and is essential
because oral and written communication skills are a fundamental building block for acquiring al of
the McDuffy capabilities. She focused specificaly on the “beginning reading” strand of the
framework, which she identified as very critical to the acquisition of successful reading skills. The
strand requires for implementation recently published, research-based materials such asbasal readers,
decodabl e books, phonemic awareness materias, and manipulatives, these current materiadsare, in her
view, necessary for effective teaching of reading. Dr. Adams testified that virtually every healthy
child can learn to read if given appropriate instruction and supports, but that “the acquisition of
English language arts skillsisunforgivingly developmental.” (Adamstestimony, 9/26/03 p. 103). A
child must acquire skills in stages, and must master earlier stages before going on to master more
advanced skills.  For children who are not successful in learning to read by the end of third grade, it
is “extremely difficult” to bring them to grade level without extensive help. (Adams testimony,
9/26/03, p. 112). There was no contrary evidence.

b. Mathematics

The current mathematics curriculum framework, adopted by the board in 2000, is,

according to the plaintiffs’ expert in mathematics, Margaret Bonderew, a world class document,
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deserving the outstanding professional reviews it has received.® It is centered on the idea that the
godl is for students to understand mathematics conceptually and actually use it in their lives; the
teaching of mathematics in the past has been seen as involving the teaching of a set of rules and
procedures that is of questionable use beyond schooal.

There are at least four important points about the mathematics curriculum framework. The
first is that the framework emphasizes the reality that technology is critica to the study of
mathematics. Computers and calculators are easily able to perform certain functions that in the past
students had to learn to do themselves; since thisis so, if these tools are available, the students are
able to move on to other aspects of the mathematics discipline. The framework contemplates that
tools such as graphing calculatorswill be available beginning in the eighth grade, and are necessary to
solve certain types of problems at that level. Second, to teach mathematics well, and perhaps more so
at the elementary levels, accessto manipulatives—e.g., base 10 blocks, pattern blocks, cubes, etc. —is
necessary. These types of materials are woven throughout the curriculum framework, and they are
very important. (Seeex. 172, 174). Third, astheframework indicates, it is necessary to have math
teachers who are knowledgeable in the subject matter of the discipline because it is directly tied to
students’ ability to succeed. Teachers at al levels, including the elementary level, need to have
content knowledge much deeper than has traditionally been the case. Certification at the middle and

high school levels plays an important role, because certification requires the teacher to have taken

#®Achieve, Inc., also endorsed the quality of the math curriculum framework, athough it
had some suggestions about making it stronger, or more rigorous, in certain respects. (See ex.
5153).



courses that lead to a deeper understanding of mathematical concepts, rather than just rules and
procedures. Fourth, the curriculum framework addresses and hel ps to advance many if not most of
the seven McDuffy capabilities: communication skills; students' understanding -- through the strand
on statistics and probability, and emphasis on the use and interpretation of data— of economic, social
and political systems so asto make informed choices; acquisition of sufficient training to prepare for
advanced academic or vocational pursuits; and ability to compete successfully on a national level.

c. Science

The current science and technology curriculum framework, revised in 2001, contains
four strands. earth and space science; life science (biology); chemistry and physics; and technology.
The plaintiffs science expert, Dr. Gerald Abegg, stated that the framework concerns appropriate
scientific knowledge that students should have, both in the guiding principles and then broken down
inthe strands. Technology is addressed in two separate ways. Substantively, the technology strand
concerns applied science, which teaches students how to apply scientific information to day-to-day
eventsand activities. In addition, technology is used significantly in teaching science— for gathering
data, analyzing data, etc. —in all four of the strands.

One of the principal themes of the science and technology framework is the importance of
hands-on activities and experiments -- experiential learning -- in the teaching of science. The
framework sets out in detail the kinds of materials and supplies needed at each level of school:
elementary, middle, and high school.

| question whether every material and piece of equipment listed in the science/technology
curriculum framework is necessary to the provision of instruction in the sciences adequate to

implement the framework itself or the McDuffy capabilities. However, | do accept the general
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proposition that in order adequately to teach science disciplines to public school students in
conformity with these standards, some appropriate materials and equipment for experiments and
properly functioning laboratories must be available.

d. History/Social Science

The history/socia science curriculum framework is very new, achieving final formal
approval in August 2003. Therewas not much evidence presented concerning the quality or contents
of this framework. The plaintiffs expert witness in this field, Steven Cohen, testified to the
importance of computers to the study of history because of the types of information that may be
obtained on the Internet and software products; some of thisinformation issimply not availablefrom
any other source. Moreover, computer research resources may have a capacity to make the subject
comediveinaway that print materials cannot, and asignificant challenge for history teachers at the

K through 12 level is to make the subject compelling for their students.
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e. The Arts

The plaintiffs arts expert, Jonathan Rappaport,®® aswell as one of the focus district
superintendents and various teachers all testified that engagement in the artsisameans of keeping at
risk students in school, and that the arts can provide positive school experiences for children who
have few. There is also a body of research, referenced in the Massachusetts arts curriculum
framework (see ex. 2, appendix C), indicating that a higher percentage of studentsinvolved inmusic
and other arts programs scored better on some tests, and participation in arts programs appeared to
make amore significant difference to students coming from low income backgrounds than those from
higher income families. There was smply no evidence presented to dispute that having astrong arts
program is a key component of a good school system.

Like the other curriculum frameworks, the Massachusetts arts framework is excellent. It
coversfour “domains.” visual arts, music, theater, and dance. Integrated within it isthe importance
of technology, a point also made by at least two witnesses (Jonathan Rappaport, and Ellen
Schneeflock, the high school visua artsteacher at Winchendon’ s middle/high school) that computers
play an increasingly large role in the arts, whether it is computer-assisted design (CAD) or graphic
design (connected to visual art), music composition, theater lighting and sound, or dance

choreography.

¥ Jonathan Rappaport is the arts coordinator for the Worcester Public Schools, and has
been a music teacher for 34 years.
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f. Hedth

The current health curriculum framework, adopted in 1999, is considered by the
plaintiffs health education expert, Dr. Joyce Fetro, to be one of the best if not the best in the nation.
It provides comprehensive guidance to school systems to design their health curricula, and it
emphasizes what research has shown, namely, that smply providing information is not enough; the

curriculum must also include performance-based and skills-based components.
The evidence showed complete agreement on al sides with the proposition that health
education is extremely important. 1t isalso specifically mentioned as one of the McDuffy capabilities.
Students need information about risk behaviors, and they need to learn skillsto refuse to engage in
them. In addition, as noted by the M assachusetts health curriculum framework, good hedlthislinked
to better academic performance, and participation in health education programs can lead to increased
cognitive development and awareness, better school attendance, higher graduation rates, better goal-
setting and better decision making skills. (Seeex. 5, pp. 1-3). Dr. Fetro was persuasive that while as
with most fields, the best education follows a scope and sequence, beginning with smple concepts
and building on them, perhaps the most critical age for students to receive health education isin
middle school. Many health risk behaviors, such as unintentional and intentional injuries, bad dietary
practices, smoking, alcohol, drugs, sexua activity leading to sexually transmitted diseases or
pregnancy, and suicide ideation, are often initiated in the middle school years or in some instances
even younger.”’ Dr. Fetro also testified, based on national studies, that for health education to be

effectivein changing students’ health practices, a minimum of 40 to 50 hours of instruction per year is

0 Dr. Fetro cited in support of her opinion the youth risk behavior survey that is
conducted by the United States Centers for Disease Control every other year, a survey in which
M assachusetts participates.
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necessary. There was no contrary opinion offered.
g. Libraries
While there is no curriculum framework that deals with libraries per se, as the
plaintiffs expert, Dr. Carolyn Markuson, stated, librariesare critical to implementation of virtualy all
the frameworks and more generally to the delivery of an adequate education in today’ sinformation-
based society. The commissioner has also publicly emphasized the great importance of strong school
libraries, and the strong link between school libraries and student achievement. (Ex. 1074). The
curriculum frameworks describe and require inquiry-based, problem-solving curricula, and libraries
should supply a source of rich information for students to explore as well as the means to support
disciplines, such as science, that are very much based on current information and inquiries.
| am persuaded by Dr. Markuson's testimony that public school libraries need to be
professionally run, because alibrary in aschool isan instructional program in and of itself.* School
libraries also need to be well stocked in terms of reasonably current print collections, and consistently
maintained in the sense of keeping these materials up to date. Finally, they need adequate computer
resources such as workstations, I nternet connections and software to service the studentswho use the
library.
The plaintiffs introduced the 1997 and 2002 standards adopted and published by the
Massachusetts School Library Media Association (MSLMA), a professional association of school
librarians — or in current parlance, “library media speciaists.” (Ex. 21, 22). These set out detailed

standards relating to, inter alia, the size of print collectionsthat aschool library should have, gauged

*1 As Dr. Markuson said, we do not permit second grades to be conducted solely by an
aide; a certified teacher is a necessary component. The sameistrue of libraries.
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by the size of the student body; the currency of thelibrary materials—e.g., one standard statesthat 70
% of the print collection should have a copyright date no earlier than ten years before the current
date; the number of computer workstations the library should have, which is tied to the maximum
class size using the library plus two more (e.g., if the maximum class size in the schoal is 24, the
library should have 26 work stations); and the number of librariansand library aidesthat are necessary
to run a school library, again dependent on the number of studentsin the school.*

At least the 1997 version of these standards appears on the department’s website as
guidelines, although the department has never formally adopted or approved them. Although Dr.
Markuson opined that the MSLMA standards reflect the amount of library resources necessary for a
school district to be able to implement the curriculum frameworks and equip children with the
McDuffy capabilities, | am not in a position to make such a precise or definite resource finding.
However, the general points emphasized by the MSLMA standards—the need for and importance of

having reasonably current print materials in sufficient quantity, adequate Internet-connected, fully

functioning computers, and adequate professional staff — are not in dispute.

*2 The 2002 MSLMA standards (ex. 22) stated that library expenses should be at least 6
1/2% of the books and supplies line item of the Chapter 70 foundation budget.
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B. Summary of Findings and Conclusions About the Four Focus Districts

1. TheBrockton School District

Brocktonisthefourth largest school district in the Commonwealth. In the 2002-2003
school year, there were 16,700 students attending the Brockton public schools, and there were 1,440
teachers. The student population isracially and ethnically quite mixed: approximately 45% African
American, 40% white, 12% Hispanic, and 3% Asian. Brockton has a specia education enrollment of
12.5%, lower than the State average, and a 7.2% enrollment of students with limited English
proficiency, dlightly above the State average. It isapoor, urban district: almost 63% of the students
areeligiblefor free or reduced price lunch, amost 40% more than the statewide average, and interms
of median household income, the city isranked 323 out of 351. The evidence shows that Brockton
appears to have agood administrative team in place, and its superintendent, Joseph Bage, isheld in
high regard by the commissioner.

In terms of funding, Brockton’ s actual net school spending more than doubled between 1993
and 2003, from closeto $56 millionto $143.5million. In FY 04, however, its budget was reduced by
over $10 million, and the contribution of Chapter 70 aid also went down by $6 million, approximately
5%. Theresult of these reductionsisthat Brockton has had to cut 48 certified staff positionsand 27
non-certified staff such as paraprofessionals.

Brockton has a public school preschool program, but it reaches few more than 10% of the
district’s three and four year old children; it was estimated that 25-30% of children entering
kindergarten were not ready for the academic program even of that year. Similarly, the district’s
ability to offer full day kindergarten to more childrenisconstrained by lack of fundsand space. Inthe

opinion of its superintendent, Brockton needs to be able to offer full day pre-K and kindergarten
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programs for many more children so that they can become school-ready by first grade.

In the elementary grades and up, the district has had some successin its effortsto focus with
consistency on critical issues of student learning and improvement in English language arts and
mathematics, particularly in English. The department’ s designation of Brockton High School as a
compass school supportsthe point, asdo theimproved lowatest scoresin the elementary and middle
school grades. There has also been extensive professiona development in reading and writing for
elementary and junior high school teachers. Both the English language arts and mathematics
programs in Brockton appear to be aligned with the State’s curriculum frameworks in these two
subjects.

However, 29% of all high school English classesand 41% of al high school math classeshave
over 30 students, 27% of the math teachers in the high school lack appropriate certification, and
there are not enough essential tools such as graphing calculators for the math program, nor are
teacherstrained in how to use them. Inforeign languages, thereisno program at al until junior high
school, and 42% of the junior high school foreign language teachers are not appropriately certified.
The science curriculum is outdated and unaligned with the 2001 curriculum framework, which is
particularly troubling since the M assachusetts competency determination is going to include science
and technology (in the form of MCAS tests) by 2007. Again, large percentages of the science
teachers (approximately 20% in the high school and 40% in the junior high schools) are not
appropriately certified in science and science classesarelarge. In addition, thelabsin thejunior high
schools are ill-equipped and those in the high school have too many students to use them
appropriately and safely. In history, thereisan emphasis on teaching United States history — perhaps

afunction of the fact that U.S. history will be the focus of the history/social science MCAS test that
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will be part of the competency determination — but 68 % of the U.S. history classes have 30 or more
students.

Further, while the curriculafor Brockton’s health and fine arts programs seem to be of high
quality and aligned with the appropriate curriculum frameworks, these subjects are not offered with
enough frequency or in enough duration to gudents in the e ementary and junior high schools to
permit full implementation of the frameworks, and the subjects are electives in high school.
Brockton’ sschool libraries generally have outdated print collections, and insufficient books of interest
to thedistrict’ sstudents. There are also not enough computersin thelibrary with Internet accessfor
student research, and indeed, not enough computers for the students in the district as awhole; the
department has deemed Brockton a * high needs’ district in relation to technology.

Brockton's special education program has suffered from limitations on staff, space, and
professional development. It generally cannot offer effective behavioral interventions to students
beforereferral for special education services, especialy inthejunior high schoolsand high schoal; itis
not able to conduct timely evaluations for special education students, and its counselors have too
many children to serve. The staff inadequacies in these areas are worse for students with limited
English proficiency, as bilingua psychologists and counselors are in short supply. Brockton's
capacity to educate students with disabilitiesin the least restrictive environment is also quite limited,
as is the district’s ability to offer these students meaningful access to the regular education
curriculum: inadequate materialsand little or no professiona devel opment for special education staff
in new content areas (e.g., new math and reading programs) impede progress. Finally, inanumber of
schools, there is alack of appropriate space to provide special education services.

Finally, Brockton’s MCASS scores reflect adistrict with along way to go in terms of student

53



proficiency. There hasbeen substantia progress, especidly in English language arts, but itisa so true
that in 2003, 48% of the tenth graders scored Needs Improvement or Failing on the tenth grade
MCAS test in English language arts, and 62% of the fourth grade students did so. On the 2002
eighth grade history MCAS test, 98% of the students scored Needs Improvement or Failing, and on
the 2003 science MCA Stests, 90% of the grade 8 students and 77% of the grade 5 students had such
scores. Moreover, there are differences between MCAS scores for Brockton's regular education
students on the one hand, and its specia education, LEP, low income, and racial/ethnic minority
students on the other: thelatter subgroups do substantially worse. Presumably based on thedistrict’s
MCAS scores and hisagency’ srelated analysis of district proficiency, Dr. Joseph Rappa, the director
of the Office of Educational Quality Assurance (EQA) and in charge of the Statewide district
assessment and accountability program, testified that Brockton has been one of the 20 lowest
performing school districts in the Commonwealth since 1998.

In relation to the other three focus districts, Brockton does appear to have an educational
program that offers more positives than any of the others. Nevertheless, the evidence concerning
Brockton considered as awhol e leadsto the conclusion that the school district isnot currently ableto
give al its children an educational program that conforms to the Massachusetts curriculum
frameworks or one that provides the children with the capabilities called for by the Massachusetts

Congtitution as interpreted in McDuffy.*®  Brockton is not meeting the Commonwedlth’s

* To repeat and paraphrase, McDuffy calls for students in the public schools to acquire:
(2) sufficient oral and written communication skills to function successfully in a complex and
changing world; (2) and (3) knowledge and understanding of economic, social and political
systems and issues to enable them to make informed choices and participate in the polity as an
informed citizen; (4) knowledge of issues relating to their physical and mental hedth; (5) a
meaningful grounding in the arts and culture; (6) and (7) sufficient training or sufficient
preparation for advanced training in academics or vocationa fields to permit them to compete
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congtitutional responsibility.

2. The Lowell School District

There were approximately 15,500 students attending the Lowell public schools in
2002-2003, and 1,130 teachersinthedistrict. Like Brockton, it hasadiverse student population, but
with its own special ethnic makeup: 44% white, 30% Asian, 20% Hispanic, and 5.4% African
American. Also like Brockton, its specia education students represent 12.5% of its student
population, compared to 15.2% statewide, but it hasavery high LEP enrollment of 14.3% compared
to 5.3% for the State. These are primarily students of Cambodian and L aotian refugee background.
Almost 67% of the district’s students were éligible for free or reduced price lunch, far more than
twicethe state average. Lowell’s median household incomein 1999 was $39,192, ranking it 339 out
of 351 cities and towns.

Again like Brockton, Lowell’s net school spending more than doubled between 1993 and

2003, from approximately $61 million to $136 million; student enrollment increased only about 25%.
Lowell’ sfoundation budget for FY 04 is$130.5 million, and itsrequired net school spending is 100%
of this figure. The Chapter 70 aid contribution this fiscal year is down by 5.4% since FY03.
Between FY02 and FY 04, Lowell has experienced a net loss of $2.6 million, and has lost 234
positions in the public schools, 12% of the positions existing in FY02. The City of Lowell has
consi stently spent less than 100% of the required net school spending on the public schools, athough
it does usualy spend 95% of this amount. In the opinion of Lowell’s superintendent, Dr. Karla

Brooks Baehr, Lowell’ s foundation budget has not been adequate to provide its students with the

favorably in academics or the job market. McDuffy, 415 Mass. at 618-619.
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seven capabilities set out in McDuffy in any year since she came to Lowell in 2000. Dr. Baehr is
viewed by the commissioner and deputy commissioner as a strong, effective administrator.

Lowell has a high quality public school preschool program and good early childhood
education programs generally — they have won awards — but these programs, and the public school
preschool program in particular, cannot serve al the children who need it. A little over 10% of the
preschool population of three and four year olds attends the public school preschool program; overal,
45% of children in the city attend some form of center based preschool program. Testing of
kindergarten students performed by the district in 2001 and 2002 indicated that many of the children
who had not attended preschool had significant delaysin pre-reading, print and number concepts, and
at the end of the kindergarten year were already behind where they should befor entering first grade.

Lowell does offer full day kindergarten to all students in the public schools, and the program is
aligned with the curriculum frameworks.

There are many new or renovated school facilitiesin Lowell that house the vast majority of its
students. But asthe descriptions of the Morey Elementary School and Daley Middle School reved,
there are still schools with inadequate and overcrowded facilities. There are aso schools with not
enough teachers, insufficient instruction — students at Morey receive no instruction in health, for
example — and outdated texts and materials. The inadequate number of teachers for students with
limited English proficiency is a particular problem.

Lowell has made English language arts instruction at the elementary school level apriority,
seeking to improve the MCAS scores of its students substantially. Nonetheless, its early grade
curriculum in ELA is not aligned with the curriculum framework because its elementary school

readersaswell asreading materialsare outdated. Lowell’ s superintendent statesthat the district does

56



not have the funds to purchase the necessary materials. Lowell High School has 30-40% of its
students who are English language learners and arrive there reading below grade level, but the high
school does not have aformal reading program, and itsreading materials are outdated and inadequate
to accommodate the many different reading levels of the students. English classesin the high school
include 45 classes with 25 to 29 students, and 21 classes with 30 to 34 students.

The mathematics program is standards-based for K through 5 and in the middle schools, but
only 32% of the middle school math teachers are appropriately certified in the fields; approximately
40% are certified for grades 7 and 8. In the high school, most of the math curriculum is not aligned
with the math curriculum framework. Thedistrict’ sremediation programsfor English language arts
and math, which served between 2,000 and 3,000 students each summer from 2000 through 2003, is
in danger of extinction, since the State grant money for MCAS remediation programswas drastically
cut in FY 04.

Lowe |’ sscience program is aigned with the science curriculum framework in the elementary
grades, and many schools have a good program, but supplies, equipment and the capacity to offer
experientia learning are very limited. Inthe middle school, outdated books and materials prevail, and
classes are overcrowded. While the high school has a wide array of science course offerings, the
classes are too large, especially for labs. Approximately 75% of the science teachers are
appropriately certified in their field, leaving a substantial number who are not. In history or social
studies, only 47% of the middle school teachers in this field are appropriately certified at present.
Lowd I’ shistory/socia studies programisaligned with the new curriculum framework in thisarea, but
history classes, particularly at the high school level, arelarge, and the district’ sschoal libraries are not

adequate to support the curriculum. Foreign language programs are amost entirely confined to the
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high school, and while five different languages are offered, there is a dearth of certified teachers.

It appears that the health program, while possessing excellent curriculum guidelines, is a
neglected subject at the el ementary and middle school levels, even though the student population is
greatly in need of health education. Similarly, thedistrict’ sarts program has excellent features, but its
capacity to reach all or most studentsisrestricted by the district’ sincreased focus on mathematicsand
ELA.

Lowell has made progressin expanding its computer capacity, but budget cuts haveforced a
reduction in technology support specialists. The sameistrueof libraries: each elementary school now
shares a librarian with another school. In many school libraries, print materials are quite old, and
there are insufficient numbers of computers to meet student research needs effectively.

Specia education in Lowell has been the subject of a coordinated program review by the
department in 2000, and of a separate review commissioned by the Lowell School Committee in
2002. The department found that Lowell had an effective specia education assessment plan. The
School Committee’'s commissioned study concluded that Lowell has a solid infrastructure for
identifying and educating children with disabilities, but needsto improve the educational outcomesfor
students with special needs. The MCAS passage rates for Lowell’ s students with disabilities reflect
the need for such improvement. Theratesare substantially lower in all subjectsand at al gradelevels
than those of regular education students.

With respect to professional development, Lowell teachers do not have any professional
development days mandated by their collective bargaining contract, but the school system does
provide district-wide professiona development; the new math curriculum in the elementary and

middle school grades has been afocusrecently. Thereareliteracy coachesin the elementary schooals,
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and instructional specialists to assist teachersin the middle schools. New teachers participate in an
induction program and meet in groups with an assigned mentor.

The student dropout ratein Lowell in 2002-2003 was 9.9%, amost three timesthe statewide
average.

On MCAS scores, Lowell, like Brockton, has shown a consistent rise in score levels over
time. Nevertheless, in 2003, on the tenth grade English language arts MCAS test, 46% of the
students scored at the Needs Improvement or Failing level, and 66% of the tenth graders had similar
scores on the math test; in the fourth grade in 2003, 71% of the students scored at the Needs
Improvement of Warning/Failing level on the ELA test, and 80% had such scores on the math test.
Asfor science, 87% of the eighth grade studentstaking the MCAS sciencetest in 2003 scored at the
Needs Improvement or Warning/Failing level, as did 78% of the fifth grade students. In history in
2002, 95% of the eighth grade students had scores of Needs |mprovement or Warning/Failing on the
MCAS test. As for students with specia needs, low income students and LEP students, the gap
between their MCAS scores and those of regular education studentsis very large.

There are difficulties the district has which one must place at the feet of the district and the
city of Lowell. The city is persistent in its unwillingness to provide its schools with a greater
percentage of the required net school funding amount, and it appearsto have a practice of charging
the school department with levelsand types of expensesthat may well be excessive and inappropriate.

As for the school district, it is distressing that in negotiating contracts with Lowell teachers, the
district is not willing or able to secure a commitment for teacher participation in any days at al of
professional development. The central question, however, iswhether all the public school students of

Lowell are receiving the level of education that the Commonwealth is required to provide. On the
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record presented, the answer isthat Lowell’ sstudentsare not. The Lowell school districtisnot able
to implement the Massachusetts curriculum frameworks in a manner that reaches all public school
children, and is not equipping them with the capabilities set out in McDuffy.

3. The Springfield School District

Springfield is one of the largest school districts in the Commonwealth, with 26,594
students enrolled in the 2002-2003 school year. There were 2,639 teachers in 2002. The largest
single group of students was Hispanic, 47.2% of the student population. In addition, 28.5% of the
studentswere African American, 21.8% white, 2.4% Asian, and 0.2% Native American. Of thetotal
student population, 19.2% were specia education students, and 71.2% were eligible for free or
reduced price lunch (compared to 26.2% statewide). Springfield’ s median household incomein 1999
was $30,417, ranking it 344 out of 351.

Therequired NSSin the district amost doubled between 1993 and 2003, from $126.2 million
to $236.4 million, while enrollment increased about 20%. Chapter 70 aid more than doubled during
this period. Nevertheless, and despite a dight increase in funding between FY 02 and FY 03, the
district till had to cut in FY 03, among other staff, 85 teacher positions and 30-35 paraprofessional
positions; it was a so required to freeze or eliminate other expenditures. The FY 04 budget isslightly
lower than FY 03, and as of June 2003, the superintendent anticipated a$2 million budget shortfall in
FY 04, requiring the elimination of up to 115 additional teacher positions as well as counselors,
psychologists, paraprofessional and assistant principals.

The superintendent of the Springfield public schools, Dr. Joseph Burke, has been in the
position since 2001. The commissioner and deputy commissioner regard him highly as an

administrator. In the superintendent’s opinion, taking into account all of the financial resources
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available to Springfield, including grants, the district does not currently have enough funds to
implement fully the curriculum frameworks or provide the seven McDuffy capabilitiesto studentsin
any individua school.

The district has an excellent public school preschool program that served 781 children in
2000-2001 —thelast year of available data. This representslessthan 30% of the three and four year
old population in the district. Springfield does not have the financial resources available to offer
public school preschool to every eligible student, or to implement fully the pre-K curriculum
frameworks in the existing programsit does have. There are a considerable number of kindergarten
and first grade classes with more than 25 students, numbers that make implementation of the
curriculum frameworks in those grades problematic.

The 31 elementary schoolsin Springfield encompass an enormousvariation in quality. These
schools include some that are among the top performing in the State, or at least in urban districts,
with inspired principals and a culture of high student achievement. The department has designated
four of these schools as compass schools. At the sametime, there are approximately six elementary
schools that have been designated by the department as underperforming because of distressing
MCAS scoresin ELA, math, or both, and two middle schoolsthat werein sufficiently poor shape that
they were the subjects of school panel reviewsby the department.  School |eadership and the capacity
of the principal and faculty toinstill aculture of student achievement wereimportant reasons cited by
the superintendent for the stark performance differences seen among these two groups of schools.

Of the six middlie schoolsin Springfield, two have been the subject of school panel reviewsby
the department, and one of them was declared underperforming in April 2003. Detailed evidence

about a third middle school, Forest Park was presented. It is 106 years old, and overcrowded.
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Among the spaces used for teaching its 930 students are coat rooms, locker rooms and the basement.
It has no science or language lab, and twelve microscopes for the entire school.

Reading and English language arts at the early elementary school level are the maor focal
points of the district’s resource allocation. Nevertheless, the elementary schools show enormous
differences in levels of success with the ELA and literacy programs, from very high to very low.
Many studentsin the fifth grade and up are reading as much as two and one-half years below grade
level. Implementation of the EL A curriculum framework in the middle schools and the high schoolsis
inconsistent.

The Springfield mathematics curriculum is aligned with the most recent math curriculum
framework. However, this framework requires quite a fundamental change in the way math has
traditionally been taught, emphasizing inquiry and problem solving, and many math teacherslack the
experience and skill to do this. In the 2002-2003 school year, there were only two math resource
teachers to work on new teaching methods and content with the 1,000 elementary school teachers
who areinvolved in teaching math, and two moreto work with middle and high school math teachers,
who number over 100. (In June of 2003, the district had posted job listings for eleven new math
resource teachersto work in the middle and high schools.) Apart from teaching skills, there are not
enough tools and supplies at all grade levels — e.g., manipulatives in the younger grades, graphing
calculatorsin the middle and high schools— to teach the necessary curriculum effectively in any event.

Lack of appropriate certification in mathematics among teachersisaproblem. Inthemiddle
schools, 21 of 62 math teachers are not appropriately certified in their field; the sameistrue of 15 out
of 72 high school math teachers. Class size for math classes varies, but at the high school level it

tendsto be quitelarge, up to 28-30 studentsin introductory high school math courses such asagebra
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and geometry.

Springfield’ s history and social science program suffersfrom the district’ s perceived need to
emphasize ELA and math. Inthe elementary grades, teachers are supposed to teach social studiesas
anintegral part of the curriculum, but whether or not the subject is offered depends often on whether
the particular school is underperforming in math and English language arts. The sameis essentialy
true in the middle schools. 1n addition, the middle schools do not have some basic equipment and
materials such as maps and atlases, and these schools' computer resourcesfor social studiesresearch
and materiasvary widely. Classsizesasovary. Some middle schools have asmany as 34 studentsin
asocia studiesclass, and thereare U.S. history classesin the high schoolswith 20-30 students; some
other high school classes have only six or seven students.

The history program in Springfield has been set back inits ability to align with the new State
curriculum framework because the district purchased textbooks based on an earlier version of the
frameworks, which provided for adifferent sequencing of history courses within the K-12 program.
Having done so, Springfield now has textbooks it cannot effectively use, and the expenditure has
limited the district’s capacity to purchase new books for the current framework.

In science, again the curriculum isaligned on paper with the science framework, but up to half
the elementary schools do not have an elementary science teacher, and the middle schools lack
properly certified science teachers — 13 of 51 do not hold the appropriate certification in the field.
There are also not enough textbooks for all students, requiring them to share books and preventing
them from taking books home to do homework. According to Superintendent Burke, the percentage
of inappropriately certified science as well as math teachers in the district has increased over the

years, as qualified teachersretire and the district feels the effects of anational shortage of qualified
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scienceteachers. Labfacilitiesinthe middlie schoolsare not alwaysavailable or are very ill-equipped,
or both. In Springfield s high schools, ten out of 70 science teacherslack appropriate certificationin
their field, and the same problem of overcrowded labs exists, as does the problem of out-of-date
science textbooks and equipment.  For the district as awhole, the science supply budget is only $2
per student, an amount that has been constant for fifteen or more years, and it is insufficient to
implement the experientially-based science and technology curriculum framework.

Springfield’ sartsprogramiscritically limited, with only 31 music teachersand 27 art teachers
for a school population of over 26,000 students, and amost no other type of offerings in the arts
(e.g., drama, dance) at all. Obvioudy, the program is not aligned with the State arts curriculum
framework. Too many children can go through the Springfield schools never having taken any classes
in any of the arts: the district’ sdirector of the arts estimates that half of the graduating class of 2003
in Springfield went through K through 12 without any arts instruction at all.

Similarly, the health and physical education program is both unaligned with the curriculum
framework and very restricted in its scope. Most elementary schools have one health/physical
education teacher, but about five of the schools do not. Throughout the elementary schools, the
actual amount of health education that is offered varies, and some schools have substantial space and
resource problems that affect the program. In the middle schools, students receive a total of
approximately ten weeks of health instruction during their three middle school years. Studentsat the
high school level are required to have one-half a credit in health education to graduate. The limited
exposure to health classes existsin spite of the fact that Springfield’ s students exhibit serious health
issues, from alcohol and drug abuse, high obesity rates, large percentages of sexually active middle

school students, and students who are HIV positive or living with adults who are HIV positive. The
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director of health education in the district believes that the district is not implementing and cannot
implement effectively the health curriculum framework.

Asistrue of many aspects of Springfield’ s educational program, thedistrict’s school libraries
vary in their quality. Those in schools recently built or renovated have reasonable print collections
because of funds from the school building assistance program; other school libraries are in terrible
shape, and one middle school has alibrary in name only. The schools receive between 0 and $500
annually to maintain their libraries, an amount that is wholly inadequate to maintain on-line
subscriptions, purchase new texts and provide materia sfor the research assignments contempl ated by
the curriculum frameworks.

Springfield’'s technology program also covers a wide range in terms of the availability of
computers and Internet connectivity. The district’s overall ratio of students to computers (4:1) is
above the State benchmark, but thisisan overall average, and does not account for the fact that many
older schools do not meet the benchmark of five students per computer. Less than 60% of the
classrooms in Springfield are Internet-connected, although the State benchmarks called for 100%
connectivity by 2003. The number of Springfield s technology teachers and instructors, responsible
both for teaching students and assisting teachersin terms of technology professional devel opment and
integrating technology into their curricula, do not meet the benchmarks either.

The problems and challenges described here that affect the regular education program K
through 12 are tied in part to alack of resources, but the effects of resour ce limitations are most
compellingly presented by the Roger L. Putnam Vocational Technical High School in Springfield, a
high school with 1,442 students in 2001, 30% of whom received special education services. The

facility iscompletely outdated and not well equipped, and the academic program is spotty in quality,
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with extremely low performance by its students on MCAS tests. 1n 2002, the department declared
Putnam an underperforming school, the first high school in the Commonwealth to earn that
distinction. The academic program is seriousdy underfunded. As for the vocational program at
Putnam, a 2002 audit review by the department resulted in the decertification of at least one
vocational area, electronics, and near decertification in others such as culinary and hotel
management. After the review, the department did not approve Putnam’s program in a single
vocational area, and most were put on warning status. One of the recurring weaknesses in the
programsisalack of modern, computerized equipment and computer programsthat are necessary for
training studentsto compete for jobsin the covered industries. Thedistrict and the city of Springfield
may have cast a blind eye towards the facility and resource needs of the vocational educational
program at Putnam for some years in the past. In any event, at the present time, it appears that
Springfield issimply unable to meet these needs, to the attending students’ great detriment.

Springfield’s school population includes 19.4% who are in specia education programs.
Timely referrals for special education evaluations and preparation of individual education plans are
made difficult because of a lack of school psychologists, particularly psychologists who speak
Spanish to work with Springfield’ s growing Hispanic student population. Further, asthe department
found, Springfield lacks appropriate space for special education services. The district has recently
laid off 45 specia education teachers, which has created an additional problem of specia education
classes exceeding the mandated ratios.

The district has difficulty educating al its specia education students in the least restrictive
environment and providing access to the regular education curriculum. This question of effective

access to the regular education curriculum is related in part to the absence of enough professional
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development for special education teachers and of support for general education teacherswho teach
students with disabilitiesin “inclusion” classes. Springfield has 31 out of 118 middle school special
education teachers and 43 out of 127 high school specia education teachers who do not hold the
appropriate certifications in their field. Although the department’s review in 2001 concluded
Springfield was successful in aligning the special education curriculum to the curriculum frameworks,
this determination is belied by the performance of the special education studentsin the district on the
MCAStests. The special education students' scoreslag far behind their regular education peers. In
the class of 2003, for example, 80% of the students with disabilities failed the MCAS math or ELA
test, although some of this number ultimately graduated by achieving a competency determination
through the appeal s process.

Of Springfield’s 2,639 public school teachers, 12% were not licensed at all as of 2002. The
district hired 75 new teachers for 2003-2004, fewer than normal. Like al the focus districts,
Springfield hasthe most difficulty filling positionsin mathematics, science and specia education, plus
bilingual teachers and certified library media specialists.

Springfield has an extensive professional development program for itsteachers. Theteachers
contract mandates five days of professional development right before the beginning of the school
year, with avariety of professiona development courses and workshops being offered then. In recent
years, much of the professiona development offered by the district has focused on literacy and
mathematics. The superintendent generally believes the professional development program in the
district isreasonably successful; the director of professional development disagreesin the sense that
she feelsmore coaching and “ embedded” professiona devel opment are necessary in order to prepare

teachers better to deliver the curriculum frameworks effectively.
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The district has a serious problem of student dropout. Superintendent Burke estimates that
approximately 60% of students who begin ninth grade do not graduate “on time.” The department
reports that Springfield’s dropout rate was 8% in 2000-2001, compared to a rate of 3.5% for the
State. Springfield does have at least three alternative high school programs for students who have
trouble with the regular education program.

Springfield's MCAS scores have improved some in the period from 1998 to 2003, but still,
70% and 82% of tenth graders had a score of Needs Improvement or Failingonthe MCASELA and
math tests, respectively; in fourth grade, these percentages were 68% (ELA) and 80% (math). In
science, 94% of grade 8 studentsin 2003 scored in the Needs I mprovement or Warning/Failing range,
and 72% of grade 5 students did so. On the 2002 history MCAS test for grade 8, afull 99% of the
students had scores of Needs Improvement or Warning/Failing. Asinthe other focus districts, there
was alarge discrepancy between the performance of regular education students and those with special
needs, LEP, or low income.

Based on all the findings about Springfield’ s educationa program summarized here and set
forth in greater detail below, | concludethat Springfield isnot providing all its public school students
with the level of education described in the curriculum frameworks or a level that allows these
children to achieve the seven McDuffy capabilities called for by the Massachusetts Constitution.

At the same time, | note as a matter of puzzlement and concern that the evidence about the
Springfield public schools — especially the elementary schools — reveals such great disparities in
performance and quality. Thisvariation within the samedistrict, shown not to be particularly related

to funding,* indicates unaddressed problems of management and leadership that impedethedistrict’s

*“Problems of local educational leadership, of course, are no less the ultimate responsibility
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capacity to improve the education it provides its children. The historical neglect of the vocational
high school suggests another aspect of weak or at |east misguided |eadership that requires correction.

4. The Winchendon School District

Winchendon is a small town in northern Worcester County. Its public school
enrollment in 2002-2003 was 1,896; there were approximately 170 teachers. Public school students
in Winchendon include very few minority or LEP students. 1n the 2002-2003 school year, 94.6% of
the studentswere white, 2.6% Hispanic, and 1.5% African American; the district reported no children
with limited English proficiency, but a special education population of 18.9%, higher than the State
average. The percentage of students reported for that year to be eligible for free or reduced price
lunch was 23.6%, a little below the statewide average of 26.2%. The town’s median household
income was $43,750, ranking it 289 out of 351 cities and towns, and its equalized property value per
capitaranks it 346 out of 351.

The superintendent of the Winchendon public schoolsis Dr. Robert O’ Meara, who has held
that position since August 2002. Winchendon has four school buildings that house a preschool
program, gradesK through 3, grades 4 through 6, and grades 7 through 12, respectively. When Dr.
O'Meara arrived, principals of three out of the four school programs had recently resigned. By the

time the 2002-2003 school year began, approximately one month after Dr. O’ Meara s arrival, there

of the State than funding formulas. The department has certainly reviewed the disparately
performing Springfield elementary schools, but the evidence in this case suggests that solutions to
the problems are not yet in existence and perhaps not yet in sight. The students continue to attend
inadequate schools.
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weretwo new principalsin two of the schools, and athird was reassigned from the upper elementary
school to the lower elementary school and preschool program. 1n 2003, based on their assessment of
Winchendon'’s performance in 1999-2002 (the years right before Dr. O’ Meara' s arrival), the board
declared Winchendon to be an underperforming school district, one of only two so declared districts
in the Commonwealth.

Between 1993 and 2003, Winchendon's net school spending more than doubled, from
approximately $5.78 million to amost $14 million. The Chapter 70 contribution grew over this
period from $3.35 million to $10.4 million. In FY 04, Winchendon’s foundation budget is $13.1
million, with aChapter 70 contribution of approximately $9.5 million, adecrease of 8.8% in Chapter
70 aid from the year before.

When he arrived at the beginning of the 2002-2003 school year, Superintendent O’ Meara
froze the school budget because it was clear that there would not be enough fundsfor theyear. The
foundation budget for FY04 is a level service budget that does not include any new positions or
programs. The superintendent believes that Winchendon does not have the resources necessary to
implement the curriculum frameworks or provide the town’s students with the seven capabilities
outlined in McDuffy.

Winchendon has a very good public school preschool program but there are not enough
resources availableto offer the program to anything close to the number of childrenwho needit. The
sameistrueof full day kindergarten. Both programsarefilled by lottery, because there are far more
students who wish to attend than can be accommodated. The public school preschool program,
which enrollsin the range of 90 children out of 260 three and four year olds, isthe only center-based

program in the town. It is nationally accredited and receives high marks from the department,
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particularly in connection with its special education services.

For English language arts, the two schools with elementary age students, Memorial and Toy
Town, are not implementing the ELA framework, and are not even using a phonetics-based method
of teaching reading, contrary to what appearsto bethe generally if not universally accepted standard
in the field. Class sizes in first grade at Memorial were small in the 2002-2003 school year --
approximately 17 on average — but for the current year, it was projected that first grade classes on
average would likely have between 23 and 27 students.

Toy Town, which has students in grades 4 through 6, is overcrowded. It has inadequate
space and facilities to provide appropriate servicesto its special education students, a determination
made by the department. The school district’s administrative offices are housed at Toy Town,
exacerbating the space problem. Class sizes at the school range from approximately 21 to 24
students. Its academic program has notable weaknesses. The mathematics program is not aligned
with the math curriculum framework and the school’sMCAS math scores arerated “very low” by the
department; in fact, they declined between 2001 and 2002. Thisis due in part to the fact that the
math textbook series that the district uses for K through 6 is seriously out of step with the State
framework. Although Winchendon’ s administrators have recognized this problem since at least the
beginning of the 2002-2003 school year, as of January 2004, the district still had not purchased anew
textbook series. None of the other “core” academic subjectstaught at Toy Town—e.g., ELA, socid
studies, science — is aligned with the appropriate curriculum frameworks either. In the science
program, the absence of suppliesrestrictsthetype of “hands-on” or experientia sciencelearning that
the framework contemplates. While Toy Town has computersin every classroom, it has no certified

computer teacher. Rather, the art teacher and the librarian each spend half their time teaching
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computer classes, although neither is certified in the subject. One of the other detrimentsarising from
thisarrangement isthat during the periods when thelibrarian isteaching computer classes, the school
library must be closed because there is no paraprofessiona or aide available.

Toy Town, with its 444-470 students, has one guidance counselor, and sheisthe only person
available to provide counseling servicesto the students, although she has many other duties aswell.
The district’s only social worker works full time at the middle/high school, and the two district
psychologists are involved in testing children, not in providing services. Thereisatremendous need
for more student support services at Toy Town, and more programs to engage parents.

Winchendon asadidtrict hasaTitle! program. TheTitlel fundsavailableto thedistrict have
grown, but the number of teachers has decreased, presumably because of rising teacher salaries over
time. Currently, there arefour full-time Title | teachers, and two half timeteachers. The programin
the past provided servicesto at-risk studentsfrom K through 6, but at present, it operatesin grades 1
through 3, and thereisone Title | teacher who works at Toy Town for grades 4-6. Titlel teachers
offer intervention servicesfor reading and alittle mathematics. The program’ seffectivenessislimited
by the absence of any form of testing the students’ reading skills earlier than the third grade, and by
the lack of supplies. The Winchendon Title | program used to offer summer early intervention
programsfor at risk students about to enter kindergarten aswell as some after school programs. It no
longer has funds to do so.

The Murdock Memorial Middle High School (MMHS) has studentsin grades 7 through 12.
There were 796 students in these grades at the school during 2002-2003. The building isrelatively
new, and it has excellent facilities. However, the academic program offered is not excellent. For

English language arts, the middle school program has no reading teachers, although many students
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still have reading needs. In the high school, there are no electives at al, but there is one section of
advanced placement English and honors classes. There are insufficient ELA textbooks, requiring
classes to share novels and coordinate when a particular novel or other text will be taught. Some
classes do not have enough books to permit students to take them home for homework.

The MMHS mathematics program is aligned to the 1998 curriculum framework, but has not
been aligned to the radically different 2000 framework. No one has been charged with responsibility
for curriculum alignment in math or in any other subject for the district. None of the current math
teachersfor grades 7 and 8 are certified in mathematics; they are certified asK through 8 generalists.

Sciencein grades 7 through 12 is aso not aligned with the current science framework. One
out of the three middle school science teachersis certified in the field. The middle school labs are
physically adequate, but are missing necessary equipment (e.g., microscopes), supplies (e.g.,
dissection materials), and text books. At the high school level, there arefive scienceteachersand five
labs. Asin other focusdistricts, thelabsare built for 24 students, but classes sometimes have as many
as 30 students, which presents safety issues, and limits what can be taught. Thereisno professional
development offered for any scienceteachers. Theforeign language program is not aligned with the
appropriate curriculum framework either, and istaught in part by teacherswho are not certified inthe
field.

Health at MMHS istaught by teacherswho are certified in physical education, but not health,
and at least one of these teachers has never even taken a health course. In the 2002-2003 school
year, middle school students had health classesfor 22 days out of the year; in 2003-2004, the number
of classeshasdoubled to 45. Thisisstill not enough timeto cover the health curriculum framework.

The high school students must take one semester of health as agraduation requirement. Thedistrict
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usesacommercialy prepared health curriculum that seemsto cover much of the framework’ stopics,
but the lack of teachers and time prevents full coverage of the framework at the high school levd.

Thearts program at the middle school includes art classesfor one quarter of the year in grades
7 and 8. Themusic program iscurrently restricted to instrumental lessonsthat are elective, and extra-
curricular chorus and band. There is no dance or theater. At the high school, art is an elective.
There is one teacher, who teaches eight different courses during the year. She follows the State
curriculum framework, but is not able to provide the technology component of the framework which
includes areas such as computer assisted and graphic design. The fact of having only one art teacher
[imits the number of students who are able to take art courses. The high school had trouble filling a
position for a music teacher, but ultimately did so after seven or eight months.

Winchendon has a fairly comprehensive athletic program at the middie/high school level.
Thereisan athletic director and assistant director and many coaches for girls and boys' teamsin a
number of different fall, winter, and spring sports. Winchendon school officials believe acompetitive
athletic program is a necessary component of middle and high school.

The specia education program in Winchendon was the subject of a coordinated program
review (CPR) by the department in thefirst half of 2003. The CPR report concluded that the district
does not have enough staff to perform special education evaluations on atimely basis, that at Toy
Town Elementary School, special education and Title | services are provided inappropriately in
closet-size rooms or hallways, and that the open space configuration of the Memorial Elementary
School made delivery of services nearly impossible at times.

The digtrict has trouble providing students with disabilities with meaningful access to the

regular education curriculum, at least at Toy Town Elementary School and at MMHS. One of the
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major impedimentsisthe fact that the regular education teachers are not adequately trained to deliver
lessons to students with disabilities and different learning styles. At MMHS, it appears the regular
education teachers resist including special education students in their classes, and the specia
education coordinator does not force the issue. In addition, textbooks and materials for specia
education students are outdated.

Winchendon spends quite an extraordinary amount of funds on out of district placement for
some of its studentswith disabilities. Some portion of these expendituresisreimbursed by the State,
but Winchendon must use other school funds to pay these costs, which restricts its capacity to deal
with its regular education program.

Professional development in Winchendon isvery limited. Thefocusin the past few yearshas
been heavily on MCAS. Whilethe superintendent indicated that teachers are strongly encouraged to
take professional development courses outside the district offered by the department, there was no
evidence that any teachers had done so. Historically, Winchendon has not sought available grant
funds for professiona development, but that may be changing to some degree.

The district has trouble filling vacant teacher positions with certified teachersin some areas,
including science. Inthefall of 2002, 11% of the teachers were either unlicenced or teaching out of
field. The superintendent and others believe that one of the reasonsfor thisis Winchendon’ steacher
salary level, which isamong the lowest in the State. Winchendon also hasgapsin other areas. There
are, apparently, no funds to hire a curriculum coordinator, which may be a mgor reason that the
district’ s program remains unaligned with so many of the State’' s curriculum frameworks. There are
no department heads at the middle and high school levels, and no coordinator for mathematics in

grades K through 6, positions that if filled, might provide some needed focus and direction to the
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district’s academic offerings. There are also insufficient numbers of social workers and school
psychologists.

Likeall thefocusdistricts, Winchendon’ sreported dropout rateis substantidly higher thanthe
State average: 6% for the district compared to 3.5% for the State. Although thereisno evidence that
tracks individual students over time, one may reasonably infer from the numbers of studentsin the
eighth, ninth and twelfth grades that students are dropping out of school at rates higher than many
other communities.

Asindicated, Winchendon has been declared an underperforming district by the board. This
determination was based on the Tier | and Tier 11 evaluations completed by the Office of Educational
Quality and Assurance (EQA) in 2003; the evaluations focused on the years from 1999-June 2002.
The EQA concluded that Winchendon’ s combined proficiency index —computed from MCAS scores
for the district — placed it as the 20" lowest performing academic school district in the
Commonweslth; and that an examination of its MCAS math and ELA scoresin 2002 indicated that
for the district as a whole, for low income students and for specia education students within the
district, the MCAS scores were below State averages. For the three year period as a whole,
Winchendon was among the 50 lowest performing districts in Massachusetts. Looking at more
qualitative factors, the EQA determined that the district performed poorly in assessing and evaluating
its students and their academic needs, that its curriculum and instruction were not aligned and
constrained by fiscal instability in the district, that the district had suffered from leadership and
governance lapses under its former superintendent, and that the budget planning and financia
accounting systems were inadequate. The district did not disagree with the factual conclusions

reached by the EQA.
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Finaly, the MCAS scores for Winchendon are very low, particularly for a non-urban system
with apopulation that includes almost no minority or LEP students. The EL A scores show very little
improvement over theyears. 1n 2003, 64% of grade 10 students scored in the Needs |mprovement or
Failing categories on the MCAS English language artstest, and 62% of grade 4 studentsdid so. In
math, the actual failure rate went down significantly between 1998 and 2003, but in 2003, 73% of
tenth graders still scored in the combined Needs Improvement or Failing category, and the same was
true of fourth graders. In 2003, 83% of the grade 8 students were in the Needs Improvement or
Warning/Failing category on the science MCAS test, and 56% of fifth graders were in the same
predicament. In history for eighth grade studentsin 2002, 95% scored in the Needs Improvement or
Warning/Failing categories. Asistrue in the other three focus districts, there are substantial gaps
between the MCAS performance of specia education or low income students and that of regular
education students.

The specific findings about the Winchendon school district above indicate that the educational
program offered by Winchendon does not currently provide al its public school students with a
congtitutionally adequate education. That isthecritical conclusion. However, | feel compelled to add
thefollowing observations. Thedistrict hasone of the lowest per pupil expenditure ratesin the State,
and clearly alack of resourcesisasignificant factor in the quality of Winchendon’ s program. At the
same time, the passivity of many participantsin the district’ s educational system is quite astounding.
A few illustrations: the district has let critical aspects of the educationa program — for example,
alignment of the district’s curriculawith the State curriculum frameworks — lie fallow for too many
years; it continues to use a series of mathematics text books in K through 6 that it has long

recognized to be outdated and not aligned with the curriculum framework for math, even when the
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district’s administrators all acknowledge that the math MCAS scores for this age range are very

troubling;* no teacher, it seems, takes advantage of free educationa offerings by the department;*°

* As of the 2002-2003 school year, it appears there was virtually universal recognition by
the Winchendon school administrators and teachers that the mathematics program and textbooks
being used in kindergarten through at least sixth grade are resulting in the delivery of completely
inadequate mathematics education to the students. After studying the issue of which multi-grade
math text series to choose as a replacement for a year, the district finally made a selection — but
not in time, | note, to have available at the start of the 2003-2004 school year, despite testimony
from the Toy Town principal that this was the goal. Then a chance remark by the chairman of the
board of education about the choice of text frightened the district away from following through
with the actual placement of an order. The chairman’s remark was not helpful, and it isaso
discouraging that when asked to explain the remark later, he seems to have ignored the request
for months. But we are talking about a critical mathematics text here. Winchendon had done its
research, believed in the quality of its selection, and, one would think, would have the strength to
act on it in atimely manner for the benefit of its students. It did not do so. Asof January 14,
2004, the purchase order remained on the superintendent’ s desk, while he waited in vain for some
explanation from the board chairman about the meaning of his comment, delivered in October
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and neither the district nor individual teachers have historically gone after grants, eveninagrant rich
field such astechnology. It isimpossibleto disagree with the board’ s designation of the Winchendon
school digtrict as underperforming. At the same time, as | discuss below, the action of the
Commonwealth in reducing the amount of Chapter 70 aid to Winchendon by 8.8% in FY 04, knowing
what it does about the inadequate education provided to its children, is cause for dismay.

C. The Brockton School District: Specific Findings

2003. Asaresult, the Winchendon children are still using the wholly inadequate text books more
than a year after the problem was identified.

*® | note here as well the example of the Spanish teacher who is not certified in the field,
has no interest in being certified but continues to teach, pursues no professiona development to
speak of, and seems, in aword, unengaged. There is no evidence that this teacher wastypica of
teachers in Winchendon, and thus | do not include her in the catalogue of more systemic issues
listed in the text above. However, her testimony about her job and the attitude she presented
were disturbing.
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Brockton isthe fourth largest school system in the Commonwealth. Inthe 2002-2003 school
year, 16,700 students attended the Brockton public schools, which was 94.2% of al students in
Brockton. (Ex. 5224A). Therewasamajor increasein enrollment in the early part of thelast decade,
but over thelast few years, enrollment has evened out. Brockton has elementary schoolsfor gradesK
through 6, junior high schoolsfor grades 7 and 8, ahigh school for grades 9 through 12, the Phoenix
Alternative School for students with behaviora difficulties, and the Ithaca school for specia
education. Brockton isamember of the Southeastern Regional Vocational Technical District. (EX.
5224A). Approximately 500 Brockton students attend the Southeastern Regional Vocational
Technical High School; these students are not included within the 16,700 students who attend
Brockton public schools. There are 1,440 teachers in the Brockton school system.

Dr. Joseph Bage has been superintendent of the Brockton school district for five and one half
years.”” He is regarded by the department’s commissioner, David Driscoll, and its deputy

commissioner, Mark McQuillan, as a strong, effective superintendent.

*" Dr. Bageis retiring at the end of the current school year.
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1. Demographic Information

In the 2002-2003 school year, 44.7% of Brockton’ s studentswere African American,
39.5% were white, 11.9% were Hispanic, 3% were Asian and 0.9% were Native American; this
compares to statewide rates of 8.8% African-American, 75.1% white, 11.2% Hispanic, 4.6% Asian
and 0.3% Native American. (Ex. 5224A). In 2002-2003, Brockton had a specia education
enrollment of 12.5%, which was|lower than the State average (15.2%), and an enrollment of students
with limited English proficiency (LEP) of 7.2%, compared to 5.3% statewide. Almost 63% of
Brockton students were dligible for free or reduced price lunch (FRL) in 2002-2003, compared to
26.2% of students statewide. (Ex. 5224A).

Brockton’ s per capitaincomein 1999 was $17,163, ranking it 340 out of 351 municipalitiesin
the State, and its median household income that year was $46,235, ranking it 323 out of 351. The
city’s equaized valuation per capitain 2002 was $46,637, ranking it 330 out of 351. (Ex. 1079).

2. School Funding

Between 1993 and 2003, Brockton'’ s required net school spending (NSS)*® morethan
doubled, from approximately $55.8 million to $143.6 million,* while enrollment for this period
increased about 23%, from 13,641 to 16,796. (Ex. 276). In FY 93, Brockton's foundation budget
was caculated to be $78.8 million, with Chapter 70 aid of $36.6 million. By 2001, Brockton's

enrollment had grown by 3,160 students to 16,801, its foundation budget had increased to $122.5

*8 To recap: net school spending in Chapter 70 is defined to include al spending for
public school education, including indirect municipal spending, but excludes capital expenditures
and transportation, as well as grants. (See, e.g., ex. 5070).

* Most of the budget numbers in the sections containing the detailed findings about the
four focus districts have been rounded.
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million, and the Chapter 70 contribution was $98 million. In FY 02, enrollment declined dightly, but
the foundation budget increased to approximately $127 million, with a Chapter 70 contribution of
$112.7 million, a15% increase. Therequired NSSin FY 02 was $138.1 million, and the actual NSS
was $133.6 million. (Ex. 5067B).

In FY 03, Brockton's foundation budget increased to $132.7 million, but the Chapter 70
contribution remained the same as the previous year. (Ex. 276, 5067B). Therequired NSSin FY 03
was $143.6 million, and the actual NSSwas $143.5 million. Brockton’s foundation budget for FY 04
is$132.9 million, which isareduction of over $10 million from FY 03; the Chapter 70 contributionis
$106.9 million (Ex.5067B). ThisChapter 70 aid contribution is approximately $6 million below the

previous year's, areduction of about 5.1%.
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FY 93

FY 01

FY 02

FY 03

FY 04

certified staff positions and 27 non-certified staff positions such as paraprofessionals. Furthermore,
although Brockton included no funds in its FY 04 budget for extraordinary maintenance, it had an

unexpected $2.1 million expense for mold remediation over the summer. (Ex. 274A).

Brockton’ s foundation budget, on a per pupil basis, reflects the following:

Dollars per Pupil

Per centage of Foundation

FdnBudget Ch70Aid Actual NSSCh 70 Required NSS Actual NSS
$5,799 $2,684 $4,090 46.4% 70.8% 70.8%
$7,293 $5,833 $7,456 80.0% 100.0% 102.2%
$7,607 $6,748 $8,000 88.7% 108.7% 105.2%
$7,901 $6,710 $8,540 84.9% 108.2% 108.1%
$8,013 $6,445 80.4% 100.0%

Chapter 70 Aid as Percent of Actual NSS

FY 93:65.6%
FY 01:80.0%
FY 02:81.6%
FY 03:78.5%

FY 04:

expenditure has taken funds away from the educational program.

As a result of the reduction in its school budget for FY 04, Brockton has had to cut 48

Brockton receives significant grant funding.® InFY 01, the district received Federa and State

% Grant funding is not included in the foundation budget. Grants are intended to

supplement adistrict’ s foundation budget, not to fill gaps in or supplant the foundation budget
itself, which represents the “minimum amount needed in each district to provide an adequate
educational program.” (Ex. 5066).
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grants that totaled approximately $17.7 million, in FY 02, atotal of $18.9 million, andin FY 03, atotal
of $19.7 million. (Ex. 5202). However, Brockton's Federa entitlement grants have decreased
between FY 02 and FY 03, and its State entitlement grants have al so decreased over the last year. In
FY 03, for example, Brockton received a class size reduction grant of $839,018, but the grant was
completely eiminated for FY04. In addition, Brockton’s MCAS remediation grant, the primary
source of funding for its after school and summer programs, was reduced by 80% or $960,000, and
its grant for early childhood education was cut by approximately $800,000. (Ex. 5202, pp. 38-39,
47-48).

Superintendent Joseph Bage testified that in his opinion, even at the height of funding in the
last few years, Brockton lacked adequate resources to implement the curriculum frameworks and
provide its students with the seven McDuffy capabilities, and the district continues to do so.

3. Preschool Program

In 2000, according to the census, there were 2,943 three and four year olds in
Brockton. 1n 2003, Brockton had apublic school preschool program serving approximately 333-367
three and four year old students,” somewhat more than 10% of the total group. Approximately half

of these students required special education services.

°! There was testimony from Brockton school administrators that the number of
preschool students was 333 or 334; Brockton's FY 03 End of Y ear Pupil and Financial Report
(ex. 5059A) states there were 367 students enrolled in the preschool program.



Brockton hasfifteen full-day kindergartens and has kept the kindergarten classsize a elghteen
to nineteen students per class. However, only 25% of al kindergarten-age children in Brockton are
ableto attend full-day public kindergarten. There are extensivewaiting listsfor full day kindergarten,
and Brockton uses a lottery for the full day slots.®® Kenneth Sennett, the senior director of pupil
personnel servicesfor the Brockton public schools, stated that in his opinion, approximately 25% to
30% of students entering kindergarten in Brockton are not ready for kindergarten academic
instruction. There was no contrary evidence. Brockton does run a “K-plus’ program for
approximately 110 students who are not ready to enter the first grade and require a second year of
kindergarten.

In the opinion of Superintendent Bage, Brockton needsto offer full day pre-kindergarten and
full day kindergarten programsto its preschool-age and kindergarten-age children in order to make
them ready for first grade and elementary school generaly, but the district has neither the money nor

the space to do so.

°2 Brockton’s kindergarten enhancement grant from the State was decreased from
$366,000 in FY 02 to $322,080 in FY03. (Ex. 5202).
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4. Elementary Schools

There are eighteen elementary school programsfor grades K through 6 in Brockton,
and sixteen elementary schools. (Ex. 280). The average class sizein grades 1 through 3 is eighteen
to nineteen students. At the Keith School, Brockton runsa* 3-plus’ program for approximately 110
students who are not ready to advance to the fourth grade. I1n the past few years, Brockton has used
grant money to start a Saturday school program for second and third graders and to triple the number
of gifted and talented programs at the elementary school level. Each elementary school hasareading
resource specialist, and an instructional resource specialist to coach and model lessonsfor all teachers
regardless of the subject matter, but with afocus on math.

Brockton administers the lowa Basic Skills test, which measures reading, language and
mathematics ability, to students in grades 2 through 8. Brockton elementary students consistently
score above grade level in math, reading and language on this test. In 2003, Brockton's second
graderstested above grade level in math, reading and language in fourteen out of fifteen elementary
schools, and Brockton’ s third graders tested above grade level in math, reading and language in al
fifteen schools. Overall, Brockton' s sixth graderswere one year and one month ahead of the national
average on the lowa Basic Skillstest in language, six months ahead of the national average in math,
and equal to the national average in reading.

5. Junior High Schools

There are four junior high schools in Brockton, for seventh and eighth grades. The
average class sizein the junior high schools ranges from 26 to 30 students. Each junior high school
hastwo instructional resource speciaiststo coach and model lessonsfor all teachersregardless of the

subject matter.
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Because of low performance on MCAStests and other data showing performance issues, the
department conducted a school panel review of East Junior High School, Brockton’s largest junior
high, in March of 2001. The panel report noted large class size as a problem at the school and
concluded that the school needed further work to link its data analysis to student achievement. (Ex.
5128).

6. Brockton High School

Brockton has one high school. 1n the 2002-2003 school year, Brockton High School
enrolled 4,310 students; it is one of the largest high schools in the Commonwealth. (Ex. 5224A).
The average class size at the high school is 26 or 27 students. The high school is divided into four
houses, each of which has its own library and its own guidance department with three guidance
counselors, an adjustment counselor, a bilingual counselor, and a guidance paraprofessional.
Brockton High School has an auditorium, a planetarium that seats 40, atelevision production studio,
aschool store run by students taking business and marketing classes, a working bank branch run by
students, a regulation-size swimming pool, and afitness center with treadmills, weight machinesand
heart monitors. Brockton High School has not undergone any major renovations since it opened in

1970.%

*% Substantive discussion of the high school curriculum appears below.
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7. English/Literacy Program
Over thelast few years, Brockton has had extensive professiona development to help
teachers in grades K-8 implement the John Collins writing system, which focuses on ways teachers
can communicate with students about their writing. Each elementary school has afull-time reading
resource teacher who works directly with students aswell as providing coaching and other assistance
to classroom teachers. In some schools, the reading resource teacher has to work with students out
inthe hall because of inadequate space. For the past three years, Brockton used early literacy grants
to fund afull time staff member to assist the reading resource teachersin thirteen of the elementary
schools and to establish literacy closets, collections of materialsfor teachersto use with the students.
In the middle of the 2002-2003 school year, however, the Governor eliminated the early literacy
grants. Brockton shifted funds in order to pay for the salaries for these staff members from its own
local budget, foregoing other expenditures.

At the junior high school level, access to adequate English language arts materials is not
uniform throughout all the schools, and some schools need more novels, fiction and nonfiction
materialsto fully implement the ELA curriculum framework. Thejunior high schools lack adequate
materialsfor seventh and eighth grade students who read either below or above their gradelevel. In
the past five years, Brockton has created three positionsin each junior high school to assist students
with reading.

The senior director of curriculum for the Brockton public schools, Jane Malatesta, opined that
Brockton has made some significant stridesin the EL A/literacy program at the high school level. For
example, over the past two years, Brockton implemented a school-wide literacy initiative, training

teachers in al disciplines to work with students to improve literacy and to require open-ended
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responses. The department designated Brockton High School a compass school in 2002 because of
large improvements in ELA tenth grade MCAS scores. (Ex. 5130). The department attributed
Brockton High' sMCA'S success to the open response writing initiative, ashift from teacher-oriented
to student-oriented classrooms, astrong curriculum, and district-wide detailed analysis of test datato
assist schoolsin focusing their efforts. (Ex. 5130). However, in the current school year, 29% of all
high school English classes have 30 or more students. (Ex. 289). Further, the class size for ELA
remedial assistance currently averages 28 students, which Malatesta considers far too large.
8. Math Program
Brockton has implemented a new standards based math program at the elementary
school level, and a connected math project for grades 6, 7 and 8. Last year, al kindergarten, first
grade and fifth grade teachers received intensive professional development in math, and Brockton
hopes to give the same training to second, third and fourth grade teachers in the 2003-2004 school
year. Last year, each of the elementary schools had a math consultant to help implement the new
math program, but due to cuts in the local professional development budget, only haf of the
elementary schools retained the consultant for the current school year. However, Brockton used
Title I money to fund four math coaches for the 2003-2004 school year who travel among the
elementary schools and help implement the standards based math program. In addition, each
elementary school has one instructional resource specialist responsible for all subjects other than
reading, but heavily trained in math; these positions were created with grant and Title | funds.
Brockton was able to purchase the materialsit needsfor math instructionin gradesK through
8, except that it did not purchase certain desirable computer software programs because it lacks the

equipment and computer access necessary to utilizethem. At thejunior high school level, 35% of the
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math teachers were not appropriately certified in middle school math in the 2002-2003 school year
(ex. 279); in 2001, 50% of thejunior high school math teacherswere not appropriately certified. (Ex.
5218, 5219).>* Brockton has difficulty attracting certified math teachers because there isarelatively
small pool of candidates, and at least in the opinion of its administrators, Brockton cannot compete
with the salaries offered in other communities. Thereisone math coach to assist al four junior high
schools.

The high school course offeringsin math are aligned with the State’ smathematics curriculum
framework. Brockton requires three semesters of math for graduation, and the high school offers
advanced placement (AP), honors, college preparatory and academic preparatory classes. 1n 1999-
2000, there were eleven students who took AP calculus; in 2001-2002, there were 21 studentswho

took AP calculus.

> The record contains conflicting information about the licensure and qualification status
of teachersin Brockton and in other districts aswell. Exhibit 279 was prepared by the Brockton
school district as a summary of information for thistrial, and it reflects percentages of
“unlicensed’ teachersin various fields at different levels of teaching. These percentages are
different from the total numbers and percentages of teachers who are unlicensed and teaching out
of field that are reflected on Brockton's “educator data chart,” ex. 5208, that it submitsto the
department. The percentages reflected in both these exhibits are in turn different from the
reported percentages of “highly qualified” teachers teaching subjects in core areas under NCLB —
the latter are reported in Brockton’s NCLB “report cards’ sent out to parents in April 2003. |
have difficulty making complete sense of these discrepancies, but | infer that the “highly qualified”
numbers — Brockton reports in the report cards that over 96% of teachersin core subjects are
licensed and “highly qualified” in the district — are as high as they are because at the present time,
districts have been counting as “highly qualified” those teachers who are working towards
licensure or content qualification — or so Superintendents Baehr from Lowell and O’ Meara from
Winchendon testified. (See note 84 below.) It is also the case that ex. 5208, the educator data
chart, is reporting on teacher licensure for the district as awhole, while ex. 279 focuses on middle
and high school teachersin specific subject areas. Findly, | infer that the percentages set forth in
ex. 279 reflect teachers who are not appropriately licensed in the particular field that they are
teaching — e.g., middle school math — rather than teachers without any license. Thisiswhat is
represented in the text.

90



In the high school, 27% of the math teachers were not certified to teach high school math in
2002-2003 (ex. 279), and in the current school year, 41% percent of high school math classes have
30 or more students. (Ex. 289). Brockton also lacks necessary technology and supportsfor the high
school math program. It does not have enough computers to aid math instruction effectively.
Further, while Malatestaindicated that at the end of the 2002-2003 school year Brockton wasfinally
able to purchase 560 graphing calculators for its 4,000 high school students, most of the math
teachers require training in the use of these calculators and that has not yet happened.

9. MCAS Remediation for English Language Arts and Mathematics

Over the past severd years, Brockton hasreceived grantsto offer remedial servicesto
students who have failed — or who are at risk of failing —the ELA or math MCAStest, or both. In
2002-2003, high school students who failled the MCAS exam in English language arts were able to
takethree additiona MCAS English classes aweek, but because the grant money has been eliminated
for 2003-2004, these extra classes are no longer offered.

Last year, Brockton High School used a competitive math grant to hire three new MCAS
math teachers and two paraprofessionals, and offered a daily math review class for eleventh and
twelfth grade studentswho failed the math MCAS, aswell asan additional MCAS support math class
three times aweek. Brockton also offered Saturday and summer MCAS classes, kept its computer

labs open after school with math online tutorials and teacher support, and offered after school math

% An exhibit prepared by one of the defendants’ experts, Dr. Michagl Podgursky, from
department data shws that in 2001, approximately 22 % of the Brockton High School math
teachers lacked appropriate certification.
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preparation instruction for ninth and tenth graders considered at risk to fail the MCAS. However,
because grant funding has been cut, in school year 2003-2004, only seniors who failed the math
MCASwill get the math review classevery day, with juniorswho failed MCAS getting it three times
aweek. The additional MCAS support class will not be available to juniors this year, and the after
school and weekend classes have been discontinued.

10. History Program

The high school history program now focuseson U.S. history because of theemphasis
on that subject in the new history and social science curriculum framework. Some teachers who
previously taught world history electives are going to haveto teach U.S. history to accommodate this
change in the program. Beginning this year, freshmen will take a full year of U.S. history, as will
sophomores. Juniors will be able to take AP history and electives such as world history.

In the 2003-2004 school year, 68% of all high school social science classes have 30 or more
students. (Ex. 229).

Last year, Brockton High School purchased a 30-station mobile computer cart for history and
socia studies for use by the 40 history and social studies teachers. In addition, the high school is
halfway through phasing in asingle instructional computer in each classroom. Each of the four high
school libraries has eight computers, which are availablefor socid studiesresearch if theteacher takes
the class there, athough the number of students means that students will need to wait in line for a

computer.
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11. Science Program

Brockton’s science curriculum was last updated in 1998 and is not aligned with the
State’'s 2001 science curriculum framework. Only the three newest elementary schools have
appropriate space for using the hands-on method contemplated by the framework for teaching
science. All of the elementary schools have sciencekits, but it varies among schools whether the kits
are actually used or kept up to date, or both.

At thejunior high school level, 43% of the science teachers are not licensed as middle school
science teachers. (Ex. 279). All four junior high schools have science labs, but some science classes
aretaught in regular classrooms because of scheduling problems. 1n most of the sciencelabs, the gas
and water have been turned off for safety reasons because the equipment was not updated and
appropriate emergency showerswere never installed. Many of the junior high science classes have
well over 25 students per class, which hinders effective science instruction.

At Brockton High School, 21% of the science teachers are not certified as high school science
teachers. (Ex. 279). The high school has attempted to align its program better with the 2001 science
curriculum framework by offering discrete classes in different strands of science, such as biology,
chemistry, earth science and physics; classes in ecology, physiology, physics, modern science,
astronomy and oceanography are also offered. Thirty-seven percent of all science classeshave more
than 30 students, but the science labs are designed to accommodate only 24 studentsat atime. Some
courses such as chemistry were reduced from afull to ahalf-year class, and thereisinsufficient time

to conduct al the appropriate experiments suggested by the curriculum framework. (Ex. 289).
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12. ArtsProgram

At the elementary school level, al students in grades 1 through 6 receive art
instruction once aweek for 30 minutes. Approximately one-third of the e ementary schoolslacksa
Separate art room, so the art teacher must take all of his supplies and equipment from one classroom
to another. Maatestabelievesthat Brockton has an excellent elementary art program but 30 minutes
aweek is not really adequate instruction time.

All elementary school students also receive 30 minutes per week of music instruction with a
music speciaist, athough some schoolslack amusic room. The e ementary school program includes
voluntary band and chorus for grades 4 and up, with instruction during the school day. The only
dance instruction which occurs at the elementary school level is through the physical education
program, and the only theater program consists of after-school activities.

Each junior high school has dedicated art and music rooms. Music and art instruction are
required for all students in the seventh and eighth grade, in either a semester or a quarter format.

Brockton High School also has dedicated art and music rooms, but these subjects are
electives. High school studentswho require remedial programsin reading or math often are unableto
fit elective music and art classes into their schedules. The high school offers arts classesin fashion
design, pottery, photography, advanced drawing and painting, creating with computer, dramatics,
illustration, printmaking, and set design and technical theater. There is also an AP course in art,
although not in art history. Brockton High’' sart students win more awards than studentsin any other
public or private high school in the state. There is no dance instruction at the high school level.

13. Health/Physical Education
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Brockton' s health curriculum is essentially aligned with the State’ shedlth curriculum
framework. In kindergarten and first grade, health is taught by the regular classroom teacher. In
grades 2 through 6, a certified health teacher provides 30 minutes of weekly instruction and the
classroom teacher is supposed to provide an additional 30 minutes of weekly instruction, although
that may not actually occur dueto thedistrict’ sview that teachers need to focus on math and English.

Junior high students receive health instruction in both seventh and eighth grades.

Health isan el ectivein the high school, not arequirement. High school health classesinclude
human relations and mental health, stress management, nutrition, health and psychology, and peers
helping peers. These courses include instruction concerning human sexuality and AIDS.

One semester of physical education isahigh school graduation requirement in Brockton, less
than the State requirement.  The number of high school physical education teachers has fallen over
the last ten years, because as such teachersretire, the principal replaces them with math or English
teachers to improve MCAS performance.  Students who wish to take more than one semester of
physical education may be allowed to if there is space in aclass but last year, 1,000 students were
turned down for additional classes. High school classes include swimming, aerobics, walking and
jogging, weight training, tennis, basketball, soccer and softball.  Brockton High School spends
significant money on its athletics program in order to be a well-rounded school and to help keep
students off the streets after school. The high school recently used a Federa grant to expand its
fitness center to focus on life-long wellness and fitness.

14. Foreign Language Program
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Thereisno formal foreign language instruction at the el ementary school level, other
than atwo-way English-Spanish immersion program for grades 1 and 2 that is taught in one school.
At thejunior high level, three foreign languages are offered: Spanish, French and Latin. Each junior
high school has one Spanish teacher, one French teacher and one Latin teacher. Students do not
choose which language they take; rather, the principal makes assignments, with students at the top
achievement level generally assigned to Latin. However, approximately half the students in each
junior high school take remedial reading classesinstead of foreign language classes. Inthejunior high
schools, 42% of the foreign language teachers are not certified in the foreign language they teach.
(Ex. 279).

Brockton High School offers Spanish, French and Latin as elective courses. Twenty-five
percent of the foreign language teachers are not currently certified in the foreign languagesthey teach.
(Ex. 279). Brockton High School used to offer Russian and German fairly recently, and Hebrew and

Greek along time ago, but these classes were eliminated as resources were prioritized.
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15. Libraries

Each of the elementary schools hasits own library, each of the junior high schools has
itsown library, and Brockton High School has a collection divided by subject matter or theme into
four libraries. Seven of the elementary school libraries have a certified library media specialist
(librarian), but all the others are run by a paraprofessiona with no certification. Each junior high
school library has one certified library media specialist and no paraprofessionals, and Brockton High
School has four certified library media speciaists and three paraprofessionals for its four libraries.
These staff resources are far below the levels recommended in the Massachusetts School Library
Media Association (MSMLA) standards. The reason that certified library media specialists are
important is that they are trained and familiar with the curriculum frameworks, and can therefore
better assist students than the paraprofessionals who do not have alibrary degree and may have no
familiarity with the frameworks.

Allan Jolly isthe coordinator of library mediaprogramsfor K through 12 in Brockton, and he
has held that position for the past eleven years. He has had the school library collections
electronically catalogued, and demonstrated reasonable familiarity with the collections at all school
levels. According to Jolly, the print collections in all the libraries are very outdated. While the
MSLMA recommends that 70% of a school’s print collection have copyright dates within the past
ten years, thisis not true of any library in Brockton. At the high school, approximately 20% of the
books are under ten years old; the mgjority of books have copyright dates in the 1960's and 1970's.
The elementary and junior high schoolsa so have similarly dated collections. (Seeex. 282A). All the
libraries need books that appeal to the students’ interests, and also books that will allow them to do

useful, relevant research. In addition, most of the school libraries print collections are relatively
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small.

Each elementary school and junior high school library has four Internet access computers
available for research, which means that when a class comes to the library to do research,
approximately one-third of the students can use computers, and two-thirds are not ableto.  There
areonly eight Internet access computersin each of thefour high school libraries. Students often have
to wait in line to do research.

Inthe 1970's, the citywide library budget for purchasing books was approximately $250,000
per year, but in the 1980's, it was approximately $40,000 per year. In FY03, Brockton spent
$163,000 for library books for the district. For the 2003-2004 school year, Brockton applied for a
$380,000 grant from the U.S. Department of Education for improving literacy through libraries,
based on criteriasuch as poverty level. Therewas no evidence asto whether Brockton received this
grant.

16. Technology

The department has designated Brockton a high needs school district with respect to
technology. (The same is true with respect to the other focus districts.)) In the opinion of
Superintendent Bage and Brockton’ s curriculum director Malatesta, for the past five years, Brockton
has had inadequate funding to meet the system’ s technology needs for serving its 16,000 students.
Brockton issdowly increasing student and teacher accessto modern computer equipment and I nternet
access, school by school and grade by grade.

The department has published technology benchmarks for local school districts. (Ex. 20).
Oneprovidesthat by 2003, every district will have at least a5:1 student to computer ratio of modern,

fully-functioning, Internet-enabled computers; Brockton'sratio is 6.4 to 1. Another benchmark is
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that by 2003, every school building will have a sufficient electrical system to support aloca area
network (LAN), and every classroom will have at least one computer with a high gpeed Internet
connection. Twenty-two of Brockton’'s 25 schools lack adequate electrical capacity to meet this
benchmark. By 2002, 68% of Brockton’s classrooms were connected to the Internet, and only 40%
of instructional computerswere so connected. (Seeex. 5165.) A third benchmark isthat therebe .5
full-time equivalent (FTE) staff person to support every 30 to 60 non-student users in integrating
technology into the curriculum, and one FTE staff person to support every 100-200 computers.
Brockton has .5 FTE staff to support every 360 non-student users and 1 FTE to support 621
computers. Another benchmark is that by 2003, at least 85% of staff will have participated in
technology professional development; as of July of 2003, 65% to 70% of Brockton staff had
participated in such training. (Ex. 288, 5224A).

All teachers in the elementary schools have one instructional computer, and al teachersin
grades 4, 5 and 6 have Internet access. Teachers in grades K-3 only have Internet access in the
classroomif they were able to obtain grant money for that purpose. Two of the junior high schools
have wireless networks that give Internet access to all teachers. Each elementary and junior high
school has a student computer lab, some of which were funded under Titlel.

Brockton High School ishalf way through aprogram to place asingleinstructional computer
in each classroom, although not al such computers have Internet access. 1n addition, each of the four
high school libraries has eight computers which are availablefor research. The English department in
the high school has three computer labs with 25 computers each for its 50 teachers and 4,000

students.
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17. Special Education

In 2002-2003, 12.5% of all studentsin Brockton, almost 2,100 children, were specid
education students. (Ex. 5224A). (Seenote 73 below.) Brockton employs 130-140 specid education
teachers, 29 school adjustment counselors, 9 psychologists, 19 speech therapists, 3 occupational
therapists, 2 occupational therapy assistants, 2 physical therapists, and 2 physical therapy assistants.
Brockton runs the Ithaca School for approximately 60 students, grades 3 through 12, who are
severely emotionally disturbed; the school hasafull time clinical psychologist and psychiatric nurse.
Brockton aso runs the Phoenix Alternative Program, a separate school for students in junior high
schools and the high school who have violated school discipline codes or are in danger of expulsion
due to serious disciplinary violations or State law violations.

Brockton is unable to provide effective behavioral interventions prior to special education
referral for students demonstrating behavioral problems. Brockton has offered some professional
devel opment training to teachers on how to manage student behavior and teach “ pro-socid” skills. In
addition, the elementary schools have formalized programs such as assertive discipline, cooperative

discipline, and responsive classrooms.®™ However, such formal programs do not exist at the junior

% One elementary school, the Arnold School, has a behavior specialist: a certified school
adjustment counselor/social worker who provides individual and small group instruction to the
approximately 20% of elementary school students whose behavioral problems cannot be
effectively managed by the classroom teacher, as well as professional development to teachers on
behavior management. Sennett believes that every elementary school should have a behavioral
specialist, because behavioral problemsin his opinion are the primary reason for placing students
in expensive out-of-district private school placements.
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high and high school level. Brockton High School has difficulty providing pre-referral intervention
because of limited staff. The specia education staff at the high school must provide direct servicesto
approximately 400 special education students and are not abletoprovide pre-referra interventionsas
well, and there is no time for in school professiona development in this area.

Brockton is unable to conduct evaluations for special education referras in a timely and
efficient manner, due to inadequate professional staff. The district’s nine school psychologists are
insufficient in number to do this work, and in any event, Brockton was beginning the 2003-2004
school year with only eight of those positions filled. Last year, Brockton wrote 2,819 individua
education plans (IEPs) and 354 “504 reports’ dealing with certain disabilities. The school
psychologists are too busy with evaluations, team meetings and reports to have time to counsel
students, although there are school adjustment counselors to provide some counseling. Each
elementary school has at |east one school adjustment counselor, but each counselor has a casel oad of
350 students, which exceeds the professional standard of one counselor for 225 students. The high
school and junior high schools have a total of eighteen guidance counselors and four school
adjustment counselors for well over 4,000 students. Guidance counselors focus on scheduling
students, preparing them for work or college, and handling situational crises, but do not really deal
with behavioral issues. Brockton has only six bilingual guidance counselors, athough 7.2% of its
16,700 students — over 1,000 students — have limited English proficiency and 25% have English as
their second language.

Brockton has difficulty conducting specia education evaluations for children with limited
English proficiency. Brockton hasno bilingual psychol ogists and must conduct evaluations using an

interpreter or try to obtain apsychologist from an agency, which rarely occurs. Brockton advertises
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annually for a bilingual psychologist but often loses qualified candidates to other school systems
which pay more.

The district has not been able adequately to educate children with disabilities in the least
restrictive environment. At the elementary level, Brockton usesthe dual certification model wherea
teacher who is certified in both regular and specia education runs an inclusion classin which half the
students are regul ar education students and half have IEPs. Four of the elementary schools have one
inclusion classin each grade, for atotal of 24 inclusion classrooms. The other elementary schoolsdo
not use the inclusion model because of space and staffing shortages; Brockton would need 33
additional teachersto do this. In addition, Brockton has several classes each year which do not meet
the State class size standards for substantially separate and pull-out special education classes. Inthe
2002-2003 school year, Brockton had to eliminate five specia education pull-out classteachersinthe
elementary schools.

In addition, the district’s capacity to provide students with disabilities access to the regular
education curriculumislimited. Materialsfor Brockton's new reading and math programswere not
purchased for special education staff due to lack of funds and the special education staff did not
receive professional development inthe new programs. At the sametime, regular education teachers
have not been provided with sufficient professional development to assist students with learning
disabilities.

Brockton aso lacks appropriate building space to provide special education services. For
example: in the Brookfield Elementary School, occupational and physical therapy is conducted in a
partitioned area of afourth grade classroom, creating privacy concerns; in the Hancock Elementary

School, speech therapy is conducted in the hallway; at the West Junior High School, pull-out classes
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are taught in former storage closets, and behavioral services are provided in another former storage
closet; at the North Junior High School, the substantially separate classroom for learning disabled
students is overcrowded, with little opportunity for work with individua students, and specia
education testing and evaluations are conducted in aformer book supply closet; any pull-out specid
education classistaught in apartitioned area behind the stage in the auditorium, anoisy and crowded
area

Transition services for specia education students, required by the Federal Individuals with
Disabilities Education Act (IDEA), are limited. Brockton has only one staff member who works at
the high school to supervise special education students in their workplace experiences during the
school year, but not during weekends, vacations or the summer. Brockton currently has only twelve
students working in the community, but there are approximately 100 students in the system who
could benefit from such experience. There are few summer programs for those students in
substantially separate classeswho have extended year plans, and thosethat exist only run through July
and are generally restricted to mornings.

Brockton received numerous specia education grants in FY 03, including its $2.8 million
allocation of Federal special education fundsunder P.L. 94-142, a$112,506 special education grant
for early childhood programs, a$21,300 grant for mental health support, a $30,000 grant for special
education integration, a $75,000 grant for autistic programs, $150,0000 for specia education
improvement, and $477,000 for IDEA repair and renovation. (Ex. 5202). Brockton also received a
$156,159 grant for LEP support and a $26,180 grant for language instruction. (Ex. 5202).

Nevertheless, taking into account all the funds for special education programs and staff that

Brockton has, including grant funds, in Sennett’ s opinion, Brockton lacks the financial resources to
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give children with special needs the seven McDuffy capabilities and to deliver to them the State
curriculum frameworks.

18. Bilingual Education

As previoudy stated, English is a second language for approximately 25% of
Brockton’ s students, and 7.2% of students have limited English proficiency. Brockton’stransitional
bilingual education (TBE) classes serve Spanish, Portugese, Cape Verdean, French and Haitian
students. There are 88 bilingual teachers, all but 19 of whom are TBE or ESL certified.

In November of 1997, the department conducted a coordinated program review (CPR) of the
Brockton school district, focusing on the district’s implementation of special education and TBE
requirements. (Ex. 5170). A five-member team from the department visited the Brockton schools
for four days. (Ex. 5170). The CPR Report, issued on January 9, 1998, concluded that Brockton
lacked adequate staff to interpret special education assessmentsin languages other than English, failed
fully to describe the TBE program in correspondence to parents, failed to meet native language
literacy to Cape Verdean and Haitian students, failed to provide bilingual students full access to
vocational programs and specia education evaluations, and failed to provide comparable facilitiesfor
the delivery of specia education and TBE services. (Ex. 5170).>"

Beginning in September of 2003, bilingual education in Brockton was to be restructured so
that children in elementary school will enter a one year sheltered English immersion program.
Brockton provided 37 hours of ESL methodology training to the new immersion teachers to teach
them to use English as the primary vehicle of instruction. At the secondary level, Brockton is

scheduled to have both immersion classes and one year of traditional TBE classes. Sennett opines

" Brockton submitted its corrective action plan in February of 1998. (Ex. 5180, 5181).
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that Brockton lacks the resources to properly train its teachers so that they can successfully receive
bilingual students into their classrooms. Because LEP students are required to take the MCAS,
Brockton has discontinued al of itsbilingual computer classes and most of itsbilingual health classes
in order to increase math and English MCAS preparatory courses for bilingual students.”®

19. Professional Development

%% |n the 2001-2002 school year, 49% of L EP students in Brockton failed the spring 2002
grade 4 ELA exam and 60% failed the grade 4 math exam; 64% of L EP students failed the grade
10 ELA exam and 75% failed the grade 10 math exam. (Ex. 65). In 2002-2003, the numbers of
limited English proficient students who failed the MCAS exams increased: 60% of grade 4
students failed the ELA test and 66% failed the math; 79% of grade 10 students failed the ELA
MCAS test, and 79 % failed the math as well. (Ex. 1154).

The performance of all Brockton students on the statewide MCAS tests is described
below in the final section on Brockton. The performance of Brockton students with disabilitiesis
summarized below in a separate section on specia education in all four focus districts. These
MCAS results for Brockton students with limited English proficiency are summarized here
because not all the focus districts have LEP students, and those that do have different types of
LEP students.
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In Malatesta's opinion, Brockton has made great gains in providing professiona
development to itsteachers. Thedistrict offered extensive professional development inimplementing
the new reading program, the K-12 John Collins writing system, and the math standards program. It
also pays part of the cost for teachersto take designated courses offered by the department over the
summer. Brockton provides ass stance with recertification, induction programsfor new teachers, and
mentoring new teachers. Each new teacher gets a veteran teacher mentor to meet with before and
after school and during common planning time, if any. Mentors may occasionally use their own
preparation period during the day to go into anew teacher’ s classroom and coach or model lessons,
but mentors are not given any release time to provide such assistance. Mentors are paid a stipend of
$1,500 per year.

Brockton hasfour teachers who are certified by the National Board of Professiona Teaching
Standards, and as a result, they may be assigned to mentor other teachers or offer professional
development. Brockton encourages national certification by providing assistance with the application
process and paying the $300 fee. Brockton currently has three additional teachers working on
national certification.

New teachers in Brockton are evaluated four to six times a year, and teachers with
professional status are evaluated two to four timesayear. The evauation form contains six criteria
of teacher competence. Teacherswho receive apoor evauation are placed on an action planto help
themimprove. In March of 2003, there werefive or six teacherswho wererated “ unsatisfactory” and
recommended not to be reeemployed. Those teachers either resigned or were not re-employed.
Administrators in Brockton are evaluated twice a year.

Brockton’s Chapter 70 professional devel opment budget was reduced from $1.25 million in
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FY 02 to $688,653 in FY03. (Ex. 286).> In FYO01, Brockton spent $1.2 million on professional
development, and in FYOQO, it spent approximately $1 million. (Ex. 286). The professional
devel opment budget was reduced again for FY 04. In particular, the budget alocates a certain amount
of professional development funds per school or department roughly proportionate to the number of
staff members for whom the professional development funds would be used; this aspect of the
professional development budget was cut by approximately 60% for the 2003-2004 school year. (EX.
286). Brockton also has funds avail able each year for which schools or departments can apply to do
curriculum project work; this aspect of the professional development budget was cut by
approximately 50% for the 2003-2004 school year.®® Under their contract, teachers are able to take
one teaching day a year to attend pre-approved workshops or seminars and be reimbursed for
expenses. However, Brockton does not have adequate resources to fulfill all of the professional
development requests that teachers make, and money for teacher reimbursement usudly runsout two-
thirds of the way through the school year.

20. Teachersand Teacher Openings

In the 2002-2003 school year, approximately 10% of Brockton’s teachers are not
licensed in any field, and 6 % are teaching out of their field of licensure. (Ex. 5208; ex. 5217).
According to the director of human resources for Brockton public schools, Kathleen Sirois, teachers

who are not certified are taking stepsto become licensed. Her view isthat most of the teachers who

% However, Brockton received a $1.5 million Federal teacher quality grant in 2003.

% A third aspect of locally funded professional development in Brockton is the Challenge
for Change program in which schools write proposals for large-scale change. 1n FY 03, $350,000
was budgeted for the program, but for FY 04, it was only $227,000, a reduction of approximately
33%. (Ex. 286).
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are teaching out of field are middle school teachers who have an older “generdist” K-8 or 1-6
elementary certification, rather than a certification in a specific subject matter area.

According to Superintendent Bage, teacher salaries in Brockton start at approximately
$32,000, with the highest salary at approximately $60,000. Brockton’s district profile published on
the department’ s website, however, states that in 2001, the average teacher’s salary was listed as
$57,398. (Ex. 5224A).

The 1996-1999 Brockton teachers’ contract granted a 9% across-the-board raise for al
teachersover atwo year period; the 1999-2002 contract granted a9.5% across-the-board raisefor dl
teachers over the three year period; and the 2002-2005 contract calls for a 10.5% across-the-board
raise for all teachers over its three year term.*

In the 2002-2003 school year, approximately 60 teachersresigned voluntarily, usually to teach
in another district which is closer to home or pays more, or for child care reasons. Brockton hired
104 teachersin the summer of 2002, 60% of whom lacked prior teaching experience. According to
Kathleen Sirois, Brockton has the most difficulty filling specia education positions and secondary
school (i.e, junior high and high school) math and science positions. English has also become a
critical shortage area at the junior high school and high school levels. In the summer of 2003,
Brockton anticipated hiring 60 to 70 teachers. 1n July of 2003, Brockton had two special education

positions open, and received 20 to 25 applicants, about half of whom werelicensed. Thedistrict had

®1 The 2002-2005 contracts with other school personnel including custodians, cafeteria
workers, secretaries and paraprofessionals, granted 9% raises. The superintendent stated that the
total cost to Brockton of all the raises for the 2003-2004 year will be $6 million.
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one high school earth science position open, with five applicants. It also had amiddle school science
opening, with ten to twelve applicants, two or three of whom were licensed. Brockton also had two
middle school math openings, with 20 applicants, only half of whom werelicensed. Brockton attends
the mgjor job fairs in Massachusetts and Rhode Island, as well as local recruitment events and the
New England minority network recruitment event. Brockton does not offer signing bonuses or
differential pay to attract qualified candidates to positions that are difficult to fill.

21. School Buildingsin Brockton

Brockton has many old school buildings that require repair, and schools at al levels
are overcrowded, with every nook and cranny of space utilized, no matter how inappropriate. Classes
are taught in basements, and remedia instruction and tutoring are often conducted in hallways.

In the last ten years, Brockton has built three new elementary schools, with 90% of the cost
reimbursed by the State. Brockton currently has State approval to build one new junior high school
and two more elementary schools, but the projects appear to be on hold because the State building
assistance program is on hold.

22. Brockton’s MCAS Results
a Class of 2003
As of June 4, 2003, there were 817 seniors in the graduating class, with 699
students receiving diplomasin June and 30 receiving certificates of attainment indicating that they met
al local graduation requirements but did not pass meet the competency determination because they
failed the grade 10 MCAStest in ELA or math, or both.  Following summer school and retesting,

90% of the class of 2003 received diplomas.
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b. District MCAS Results for All Students

What followsisasummary of the MCAS performance of al studentsenrolled
in the Brockton public schools by grade and subject matter tested for all the years between 1998 and
2003 that the particular subject was tested.

1. Tenth Grade MCAS Results, Percentage of Students by
Subject Matter and Performance Level

Grade 10 English Language Arts
Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 2 2 6 14 21 20
Proficient 20 22 21 28 40 32
Needs Improvement 33 34 31 34 25 29
Warning/Failing 44 42 42 24 14 19

Grade 10 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 1 2 5 8 9 13
Proficient 6 7 11 21 18 20
Needs |mprovement 17 15 21 35 35 30
Warning/Failing 76 76 64 35 38 3
Grade 10 Science and Technology®
Performance L evel 1998 1999 2000

%2 Science and technology was a separate MCAS test for tenth grade students for the
three years set out in the text, but the board then stopped testing tenth graders in this subject.
The board anticipates including science and technology as a tenth grade test that is part of the
competency determination in 2007. (Ex. 1090).

110



Advanced 0 1 0
Proficient 7 9 15
Needs Improvement 33 31 34
Warning/Failing 60 58 50

2. Seventh and Eighth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 8 English Language Arts

Performance L evel 1998 1999 2000 2001
Advanced 0 0 2 2
Proficient 33 32 36 44
Needs |mprovement 44 45 39 39
Warning/Failing 22 23 23 14

Grade 7 English Language Arts

Performance L evel 2001 2002 2003
Advanced 2 2 1
Proficient 29 36 35
Needs Improvement 46 44 49
Warning/Failing 24 19 15

Grade 8 Mathematics

Performance Level 1998 1999 2000 2001 2002 2003
Advanced 3 1 2 4 2 2
Proficient 11 7 10 14 12 11
Needs |mprovement 18 25 21 34 32 28
Warning/Failing 69 67 67 48 54 59
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Grade 8 History

Performance L evel 1999 2000 2001 2002
Advanced 0 0 0 0
Proficient 3 4 4 2
Needs |mprovement 26 27 31 28
Warning/Failing 71 70 65 70

Grade 8 Science and Technology

Performance L evel 1998 1999 2000 2003
Advanced 1 1 1 0
Proficient 11 7 13 10
Needs Improvement 27 18 21 30
Warning/Failing 62 74 65 60

3. Fifth and Sixth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 6 Mathematics

Performance L evel 2001 2002 2003
Advanced 7 7 9
Proficient 16 22 18
Needs |mprovement 31 32 36
Warning/Failing 46 39 37

Grade 5 Science and
Technology

Performance L evel 2003
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Advanced 6
Proficient 17
Needs |mprovement 46
Warning/Failing 31

4. Third and Fourth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 4 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 0 0 0 3 3 3
Proficient 6 8 8 30 29 35
Needs Improvement 65 67 70 48 49 44
Warning/Failing 29 25 22 19 19 18

Grade 4 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 4 6 5 5 4 5
Proficient 13 12 18 18 16 17
Needs |mprovement 44 47 48 50 45 50
Warning/Failing 39 35 29 27 35 28

Grade 3 English Language Arts

Performance L evel 2001 2002 2003
Proficient 36 42 42
Needs Improvement 50 44 43
Warning 14 14 15
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(Ex. 5224A, Brockton).

c. Spring 2002 Fourth and Eighth Grade MCAS Results for
Specia Populations of Students

1. Studentswith Disabilities and Limited English Proficiency,
Percentage of Students by Grade, Subject Matter and Performance
Level

Grade 4 English Language Arts

Performance Leve Disabled LEP Regular®
Advanced 0 0 3
Proficient 7 29 32
Needs |mprovement 38 23 52
Warning/Failing 55 49 13

Grade 4 Mathematics

Performance L evel Disabled LEP Regular
Advanced 0 0 5
Proficient 5 6 18
Needs Improvement 36 34 46
Warning/Failing 59 60 30

Grade 10 English Language Arts

Performance L evel Disabled LEP Regular

Advanced 0 0 23

% The “regular” students category is comprised of all students who do not meet the
definition of disabled or limited English proficiency (LEP).
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Proficient 9 8 43
Needs Improvement 34 28 24
Warning/Failing 56 64 10
Grade 10 Mathematics

Performance Level Disabled LEP Regular
Advanced 0 0 10
Proficient 6 9 19
Needs |mprovement 11 16 36
Warning/Failing 83 75 34

2. Race/Ethnicity®, Percentage of Students by Grade, Subject Matter

and Performance Level

Grade 4 English Language Arts
Performance L evel AA | API H NA | W M/
@]
Advanced 1 8 0 0 5 2
Proficient 21 17 20 36 40 23
Needs |mprovement 55 58 47 29 43 55
Warning/Failing 24 17 32 36 12 20
Grade 4 Mathematics

* Students taking the test self-identified as African American/Black (AA), Asian or Pacific
Islander (AP!), Hispanic (H), Native American (NA), White (W), or Mixed/Other (M/O). Note
that the scores of Native American students in the tenth grade were not reported, to protect
confidentiality.
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Performance L eve AA | API H NA W M/

O
Advanced 1 13 2 0 8 3
Proficient 11 21 9 14 25 12

Needs |mprovement 41 25 52 43 46 46

Warning/Failing 47 42 37 43 22 39

Grade 10 English Language Arts

Performance L evel AA | API H NA | W M/
@]
Advanced 12 19 9 35 15
Proficient 34 37 47 41 46
Needs Improvement 35 37 26 17 24
Warning/Failing 20 7 19 7 16

Grade 10 Mathematics

Performance L evel AA | API H NA | W M/
]
Advanced 2 15 6 17 5
Proficient 10 30 12 26 17
Needs |mprovement 34 30 41 36 34
Warning/Failing 53 26 41 21 45

3. Low Income Students (Free or Reduced Price Lunch), Percentage of
Students by Grade, Subject Matter and Performance Level®

L ow Income Students

® No group is provided for comparison to the low income students.
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Performance Level Adv. Prof. N.I. FIW

Grade 4 English Language Arts 1 22 53 24

Grade 4 Mathematics 2 12 45 42

Grade 10 English Language Arts 0 7 20 73

Grade 10 Mathematics 0 5 0 95
(Ex. 5232).

23. Brockton's SAT Scores
Tria evidence included the average SAT scores of the Brockton seniors taking the
testsin 1995 and 2000. The maximum score on each SAT testis800. In 1995, the average verba
SAT scorein Brockton was 464, and the average math score was 444, with a60% participation rate.
In 2000, the average verbal SAT score was 436, and the average math score was 434, with 66% of
seniors participating. The scoresthuswent down after seven years of education reform, althoughitis
true the participation rate in 2000 was slightly higher. (Ex. 5224A; 1072).

D. The Lowell School District: Specific Findings

In the 2002-2003 school year, 15,479 students attended the L owell public schools, which was
88.2% of all students in Lowell. (Ex. 5224A). The present enrollment trend is level or a dight
decline. Lowell hasfourteen K through 4 e ementary schools, two K through 8 schools, seven middle
schools and one high school. (Ex. 5224A). Lowell aso runs severa aternative programs for
students with behavioral issues, emotional issues, and cognitive disabilities. As of 2001, Lowell
employed 1,130 teachers. (Ex. 253). Lowell isamember of the Greater Lowell Vocational Technica
school district. (Ex. 5224A).

Dr. Karla Brooks Baehr has been superintendent of the Lowell school district since July of

2000. Asistrue of other focusdistrict superintendents, sheisviewed as astrong and effective leader
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by the department’s commissioner and deputy commissioner.

1. Demographic Information

Lowell has a challenging and diverse student population. In the 2002-2003 school
year, 44.0% of Lowell’ s studentswere white, 29.9% were Asian, 20.5% were Hispanic, 5.4% were
African American, and 0.2% were Native American. This compares to statewide rates of 75.1%
white, 4.6% Asian, 11.2% Hispanic, 8.8% African-American and 0.3% Native American. In 2002-
2003, Lowell had aspecia education enrollment of 12.5%, compared to 15.2% statewide, and aLEP
student enrollment of 14.3%, compared to 5.3% statewide. (Ex. 5224A). Lowell’s LEP student
enrollment is very high because its Asian population consists of predominantly Cambodian and
Laotian refugees. Almost 67% of Lowell studentswere eligiblefor free or reduced pricelunchinthe
2002-2003 school year, compared to 26.2% of students statewide. (Ex. 5224A).

Lowell’ sper capitaincomein 1999 was $17,557, ranking it 333 out of 351 municipalitiesin
the State. Lowell’s median household income that year was $39,192, ranking it 339 out of 351, and
its equalized valuation per capitawas $39,254, ranking it 339 out of 351. (Ex. 1079).

2. School Funding

Between 1993 and 2003, Lowell’ s actual net school spending (NSS) per year more
than doubled from almost $61 million to $136.2 million,* while enrollment for this period increased
about 25% from 13,023 t0 16,481. (Ex. 261, 5068B). The Chapter 70 contribution grew from $35.4
million in FY 93 to $109.4 million in FY 03. (Ex. 5068B).

In FY 00, Lowell’s Chapter 70 aid was reduced as a penalty for failing to spend at least 95%

% As noted in connection with the specific findings about Brockton, the budget numbers
here have been rounded.
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of itsrequired net school spending, that year. The city of Lowell consistently spends|essthan 100%
of therequired NSS, although usually it spends at least 95%. When the district spends between 95%
and 100%, the difference between the percentage spent and 100% is added on to thefollowing year's
required NSS.

In FY 03, Lowell’s foundation budget was $132.7 million The required NSS in 2003 was
$141.6 million, and the actual NSS was at least budgeted to be $136.2 million. (Ex. 5068B).

Lowell’ sfoundation spending reached 100% in FY 00 for thefirst time, meaning that required
net school spending figure was equal to or greater than the foundation budget total. (Up until 2000,
the required NSS was below the foundation budget.) The district’s actual net school spending
reached 104% of its foundation budget in FY 02, but is projected to be 100% for FY04. (Ex. 261,
5068B). Lowdl’s FY 04 foundation budget is $130.5 million, with a Chapter 70 contribution of
$103.5 million, anet decrease of 5.4% over the FY 03 Chapter 70 contribution of $109.4 million. (Ex.
5068B).

In Superintendent Baehr’s opinion, Lowell’ s foundation budget has not been sufficient to

equip students with the seven McDuffy capabilities in any year since she became superintendent in

2000.
Lowell’ s foundation budget, on a per pupil basis, was and is as follows:
Dollars per Pupil Per centage of Foundation
Fdn Budget Ch70Aid Actual NSS Ch 70 Required NSS Actual NSS
FY 93 $6061 $2,718 $4,682 44.9% 77.3% 77.3%
FY 01 $7,442 $5,806 $7,694 78.0% 105.0% 103.4%
FY 02 $7,877 $6,656 $8,198 84.5% 107.5% 104.1%
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FY 03 $8,055 $6,639 $8,265 82.4% 106.6% 102.6%
FY 04 $8,154 $6,466 79.3% 100.0%
Chapter 70 Aid as Percent of Actual NSS

FY 93:58.1%

FY 01: 75.5%

FY 02:81.2%

FY 03:80.3%

FY 04.

According to Lowell’ sdirector of finance and operations, Roger Lang, Lowell would need
approximately $8 million more dollars in FY 04 to provide a level service budget from FY03: $1.9
million for increases in hedlth insurance costs, $800,000 for special education tuition increases,
$800,000 for increased utility costs, $600,000 for increased transportation costs, $800,000 to cover
early textbook purchases, $200,000 for technology infrastructure cost increases, $2 million for
contractual teacher raises, and $900,000 for other contractual staff raises.

In FY04, Lowell diminated fifteen bilingual and English as a second language (ESL)
positions, ten instructional technology positions, six librarian positions, seven elementary school
science teacher positions, two middle school family/consumer science teacher positions, and severa
middle school technology education teacher positions. Lowell also eliminated local funding for three
elementary school behaviora specidist positions, but as of the summer of 2003, it hoped to use grant
funding to keep these positions. In addition, Lowell eliminated 32 regular education paraprofess onal
positions in the fourth grade and bilingual programs, ten clerical positions, twenty administrative
positions, two assistant principal positions, and four other support positions. Lowell aso eliminated

transportation for non-special education preschool students, reduced transportation services at the

elementary and middle schools, allocated almost no funds for textbook purchases, and eiminated
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curriculum innovation programs such as the leadership academy and teaching mini-grants. In
implementing the FY 04 budget, including making these cutsjust described, Superintendent Baehr set
asprioritiesthefollowing: preserving class size, improving student performance, and minimizing cuts
at the high school, which isin the process of undergoing reaccreditation.

Lowell receives significant grant funding. The district received State and Federal grants
totaling $22.6 millionin FY 01, and totaling $23.2 millionin FY02. InFY 03, Lowell received grants
totaling $23.3 million. (Ex. 5205). Between FY02 and FY 04, Lowell’s total Federal entitlement
grantsincreased by $3.8 million to atotal of $16.1 millionin FY04. Also between FY 02 and FY 04,
however, the district’s entitlement grants from the State decreased by $2.8 million, or 52%. For
example, in FY 04, Lowell lost dl the State grant funds it had been receiving for class size reduction,
$838,000 in 2003 alone, athough it still received Federa funds for class size reduction.

Between FY 02 and FY 04, Lowell’ s Chapter 70 aid decreased by $5.9 million and itsrequired
local contribution increased by $2.3 million. Overal, Lowell experienced anet loss of $2.6 million
over thistwo year period with respect to alevel funded budget. Intermsof providing level service,
between FY 02 and FY 04, Lowell lost 234 positions, 12% of the positionsit had in FY 02.

In April and May of 2002, Lowell volunteered to undergo afull district review by the Office
of Educational Quality and Accountability (EQA). (Ex. 5143).%” The September 9, 2002, EQA report
concluded that the city of Lowell’s charges to the school department budget were not fully
documented and appeared in many cases to be excessive, increasing from $12.4 million in 1997 to
$19.5 million in 2002. (Ex. 5143). Lowell disputesthisconclusion, and it does not appear that many

changesin the charging system have been made. The EQA report further noted that Lowell’ sgrants

" Thiswas a combined Tier Il and Tier |11 review.

121



management was not centrally coordinated; the operating financial system was not clearly coordinated
between the city and school department, compromising Lowell’s ability to control and predict
spending; and Lowell lacks an encumbrance system to control payroll, purchasing and spending. The
report expressed concern that for the past several years, Lowell barely met its 95% minimum
spending requirement. (Ex. 5143).

3. Preschool Program

In 2002, there were approximately 3,522 children of preschool age in Lowell, with
approximately 45% attending some center based preschool program. Lowell offers public school
preschool to a total 465 students, and stops taking names for the waiting list as soon as the list
reaches 100 children. Asof the fall of 2003, the waiting list was till open for the 2003-2004 year
because Lowell wasforced to éliminate most preschool transportation dueto lack of funds, and many
parents who would otherwise enroll their children could not do so because they cannot provide their
own transportation. Studentsaretypically enrolled in public preschool by lottery, except for children
with special needs, who automatically receive asot.%®

Theteachersin Lowell’ s public school preschool are certifiedin early childhood education and

many have a master’s degree. In addition, all public preschool teachers in Lowell have received
training in language and literacy benchmarks, reading aloud to students, and preschool math

instruction. In contrast, about 20% to 30% of the teachers in community based centers have a

%% 2002, in addition to the 465 studentsin public school preschool, 400 children attended
Head Start programsin Lowell, 184 attended parochia preschool, and 590 attended community
based childcare centers.
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college degree, while approximately 60% of the teachers in the Head Start program have such a
degree.

Screening that the district performed at the beginning of kindergarten indicated that 16% of
students who had never attended preschool had significant delays in letter knowledge, phonetic
awareness, print concepts, vocabulary development, and number concepts. In 2002, Lowsell
administered the “development reading assessment” (DRA) to kindergarten students who had just
completed afull year of full day kindergarten. This test measures a child’s readinessto read, and a
DRA score of 4 is appropriate for children entering first grade. Children who had attended public
preschool on average scored 4.2 on the DRA, while those who never attended preschool averaged a
score of 2.

Lowell hasan early childhood coordinator who oversees programming for children in grades
pre-K through 2 and administersthe Community Partnership for Children (CPC) grant. Lowel’sCPC
grant was $2.9 million in FY 02 and was reduced to $2.2 million in FY03. In FY 04, the grant has
been further reduced to $1.9 million. In September of 2002, Lowell received a $861,000 Federal
“early learning opportunities’ grant to be received through February of 2004. Inthe summer of 2002,

Lowell used funds from its CPC grant to offer a five week, part-day summer program for
approximately 120 incoming kindergarten students who had never attended any form of preschool,
but it lacked funds in the summer of 2003 to offer this program. Studentsin this summer program
were disproportionately Cambodian.

Although Lowell hasahigh quality public school preschool program, the programisunableto

serve dl of the children in the city who need it.
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4. Kindergarten Program

Lowell offersfull day kindergarten for al children, and the kindergarten program is
aligned with the State curriculum frameworks. 1n 2002, there were approximately 1,119 kindergarten
studentsin Lowell, 10% of whom have already been diagnosed with special needs. Fifty-six percent
of the kindergarten students come from homes in which English is not the first language, 60% are
from low income families, and 30% have parents who did not graduate from high school.

In 2002, the average kindergarten class size in Lowell was 20 students with one teacher and
one paraprofessional, but in 2003, class size was projected to increase to 22 students. In FY 04,
Lowell allocated its reduced Chapter 70 funds to increase funding for preschool and kindergarten
personnel by 12.6% over FY 03, funding two additional kindergarten teachers and keeping the levels
of preschool teachers and paraprofessionals the same as FY 03, at 16 and 9 respectively. (Ex. 258).
Lowell’ skindergarten grant, which fundsteachers and paraprofessionals, was $990,000 in FY 02 but
decreased to $830,000 in FY 04. (Ex. 5205).

Lowell offers focused professional development for its kindergarten teachers.  In 2003,
subject areas included child emotiona and social development and program accreditation, Lowell’s
new math curriculum, and training involving sheltered English instruction for teaching students who
do not speak English.

In March of 2003, Lowell’s early childhood education department was cited by the Brown
University Regiona Educational Laboratory as an effective model of urban education collaboration.
(Ex. 1049). Inaddition, Lowell’s Community Partnerships Council received a2001 Communities of
Excellence award from the Federal interagency coordinating council, which includesthe United States

Department of Education, as a community coalition that collaborates exceptionally on services for
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young children.
5. Elementary Schools
Lowell has fourteen K-4 elementary schools and two K-8 schools. (Ex. 5224A).
Because of limited space, Lowell has generally used its class size reduction (CSR) grantsto increase
teacher- student ratios at the elementary school level. Thus, where there is physical space to add a
classroom, Lowell usesits CSR grant money to hire teachersfor new classrooms, thereby reducing
class size. Where no physical space is available to do this, the district uses grant money to hire
additional teachersto work in several classroomswith smaller groups of students or to run pull-out
groups, thereby increasing the teacher-student ratio but not affecting class size. 1n 2002, one first
grade class was added at the Pawtucketville Elementary School, reducing class size below 20; one
first grade class was added at the Washington Elementary School, reducing the class size below 20;
and onefirst grade class was added at Morey Elementary School, reducing the class size below 20.
The plaintiffs presented detailed testimony about the Morey Elementary School, which serves
451 students in grades pre-K to 4.%° In 2002, 78% of Morey’s students were digible for free or
reduced price lunch and approximately 50% of Morey’ s students have English as a second language.
Based on the devel opment reading assessment (DRA) givenin thefall of 2002, 82 out of Morey’s87
kindergarten students tested bel ow grade level in reading, asdid 72 of the school’ s102 first graders,
and 45 of the 81 second graders. Morey providesareading recovery program for first gradersin the
lowest fifth of the class, which consists of one half hour of specia reading instruction for 20 weeks.

Kindergarten class sizesat Morey currently average 21 students, while classesin first grade

% | infer that Morey presents educational and programmatic issues that similarly arisein
many of Lowell’s other elementary schools.
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average 22 students, and classes in grades 2 through 4 average 21 students. In 2001, Morey had
four reading resource teachers, but in 2003, it only had two because of grant reductions. Morey also
has one literacy speciaist who is responsible for all of the curriculum in the school, not just the
literacy curriculum, and isalso responsible for mentoring the school’ s 30 teachersintheir professiona
development.

The Morey School was built in 1889 with an addition in 1968; it is not handicapped
accessible, has no working sprinkler system, and has a failing boiler system. The school usesits
cafeteria as the gymnasium and students sometimes eat lunch in their classrooms, which hasled to a
problem with mice and cockroaches.

Morey, like al of Lowell’s elementary schools, lacks afull time librarian. The school
sharesonelibrary mediaspeciaist with another elementary school. Morey hastwo computersin each
classroom and amobile computer 1ab with 22 computers recently purchased with agrant. However,
the school has unaddressed computer maintenance and repair needs because Lowell only has two
computer technicians for the entire school district.

Students at Morey receive no health instruction. They do receive 45 minutes per week of art
and 45 minutes per week of music. Morey shares an instructional technology specialist with another
elementary school, so students at Morey receive one 40 minute period of technology instruction,
which integrates math concepts as well, every two weeks.  There is no separate social studies
program at Morey because the school’ s math and literacy problems are so profound; teachersin K-4
try to incorporate history into their literacy instruction.

Teachersat Morey spend asignificant amount of classtime dealing with disruptive behavior,

but the school does not have a professional devel opment program in student behavior management.
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In past years, Morey was able to provide an extended day program and summer school for
third and fourth graders at risk of failing the MCAS, but these programs were eliminated for the
2003-2004 year due to lack of funding. In the summer of 2003, Morey’s K through 2 teachers
received three days of intensive math training to help implement the new math curriculum. Inthe
2003-2004 school year, al teachersat Morey areto receive professional development with respect to
sheltered English instruction for English language learners.

6. Middle Schools

There are seven middle schools in Lowell, which serve grades 5 through 8. (Ex.
5224A). The average class size at the middle school level is 28 to 30 students. 1n 2003, the James
Sullivan Middle School wasidentified by the department for corrective action in math, which means
that for purposes of the NCLB law, the school had failed to make adequate yearly progressin math
for five consecutive years. (Ex. 1116). In March of 2003, the Bartlett Middle School was the
subject of aschool panel review by the department. (Ex. 5125). The panel review report found that
Bartlett did not have a sound plan for improving student performance, and that the school’s
administration failed to use classroom observation and other assessment of instructional performance
at the school as part of its accountability and improvement plan. (Ex. 5125).

The plaintiffs presented detailed testimony about the Daley Middle School as an example of
the district’s middle school progress and challenges.”® Approximately 60% of the school’s 920
students are minorities, primarily Khmer speaking children from Cambodia, but there are also small

numbers of Laotian and Hispanic children. Approximately 65% of Daley’ s students are digible for

" Again, | infer that many of the programmatic problems at Daley are typical of Lowell’s
other middle schools.
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free or reduced price lunch.

Daey wasbuilt in 1956, and most of the building isnot air conditioned or properly ventilated.
When the weather iswarm, the computer lab is often closed because of the heat in the room from the
30 computers. The school lacks adequate space for its 920 students, so five portable classrooms are
used in addition to the main building. These portable rooms take up half the space in the parking
lot, which is also used astherecessyard. In addition, non-classroom spaces such as a copy room
and a parent room are now used as classrooms, and closet space and copy room space is utilized for
specia education resource rooms. One assistant principal uses aformer bathroom as his office, and
the other uses the former mail room as an office.

Theaverageclasssizeat Daley is27 or 28 students, but depending on the number of transfer
students and other factors, in the past it has sometimes reached 30 to 36 students.  For the 2003-
2004 school year, Daley used Title | funds for four Title | teachers who pull out small groups of
students with remedia needs and give them individual attention. Thereis alarge range of reading
abilities among Daley’s middle school students, and Daley does not have adequate texts and
supplementary materialsto accommodate them, nor doesit have speciaized reading teachersto assist
students. Students are able to take home English language arts textbooks but not reading books,
although most classrooms have areading corner with reading books for the students.

At the beginning of the 2003-2004 school year, Lowell wasrequired by State law to eliminate
its trangitional bilingual program, but it has large numbers of limited English proficiency students.
Daley hasonly two LEP or English language learner teachers and two paraprofessionals, who focus
on assisting LEP studentsin the fifth and sixth grades with math and English. Daley principal Liam

Skinner opinesthat Daley needs at least eight L EP teachersto assist its L EP students effectively, but
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lacks the funding for such positions.  Even with funding, Lowell has difficulty recruiting and
retaining qualified LEP teachers.

Daley has eleven math teachers, only three of whom are certified. According to the Daley
principa, likeall schoolsin Lowell, itisvery difficult for Daley to find certified math teachers. Most
of the students entering Daley are not prepared to handle middle school math.

Daley does not have a health teacher. It tries to implement some areas of the health
curriculum framework by having the gym teacher address hygiene issues, and having the family and
consumer science teacher address some other framework topics. However, only fifth and seventh
grade students take family and consumer science, and only for a quarter of the year.

Daley has one technology education teacher for the entire school, so each middle student
receives a total of one-half year of technology instruction, which does not include the engineering
component of the curriculum framework. The two science labs are used for eighth grade regular
science classes, so the school’s other science teachers cannot use them for experiments and lab
activitiesfor other grades. There is no budget for science equipment and little room to store such
equipment. Through the RESEED program, retired scientists sometimes visit Daley and run
demonstrationsin the classroom.  The history and socia science books at Daley are very old, and
teachers put together their own materials rather than rely on the texts.

Ddey hasalife skills program for approximately twelveto fourteen studentswho are mentally
handicapped and have medical disabilities, and runs a separate classroom for students who are
emotionally disturbed and have behavioral disorders. It isvery difficult for the schoolsin Lowell,
including Daley, to obtain qualified special education teachers, and the special education teachers at

Daley often try to transfer into regular education classrooms. The Lowell school district does not
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provide funds for social workers, but Daley hired one out of its Title | funds. Daley’s guidance
counsel ors handle the vast mgjority of the school’ s paperwork because thereisonly oneclerical staff
member for the entire school.

Daley lacks sufficient content based professional development for itsteachers, particularly in
math, where so few teachers are certified. Math teachers are given thirty minutes a week to meet
together, as are the ELA teachers, athough there are no formal department heads to run these
meetings. None of the other departments has meetings. Teachers have only seventeen minutes of
common planning time worked into their contract-based preparation time.

Daey’s principa opines that Daley and the other middie schools in Lowell lack sufficient
resources to effectively implement the State curriculum frameworks.

7. Lowell High Schooal

In the 2002-2003 school year, Lowell High School enrolled 3,795 students and
employed 275 teachers. (Ex. 5224A).  The high school is divided into five houses, each with
students in grades 9 through 12, and each with a housemaster responsible for discipline and class
management. Lowell High School includes severa specidized academies, including communications,
health and bioscience, fine arts, and engineering; each of these has 100 students. The high school aso
has the Latin Lyceum, a four year exam school for approximately 45 students. The high school
contains 112 genera classrooms, 16 computer labs, several sciencelabs, 12 specia needsrooms, 6 art
rooms, 3 music rooms, atelevision studio, an auditorium, 2 culinary arts rooms and a restaurant, a

gym and a pool, a student activity center, and a child care room.™

"'Substantive discussion of the high school curriculum appears below.
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8. English/Literacy Program

Lowell has an ELA coordinator who is responsible for the K-12 ELA curriculum,
overseeing the EL A teachers, and analyzing MCAS ELA results. Lowell has made ELA instruction
at the elementary school level its number one priority, with agoa of not just decreasing the number
of students failing the MCAS ELA exam, but increasing the number of students who score in the
ranges of Advanced or Proficient.

Although ELA is a priority, Lowell’s K-8 reading series is outdated in light of NCLB
requirements relating to scientifically based curricula. Moreover, it does not match well with the
district’ sliteracy initiative, becauseit is not differentiated enough asto reading levels. Severa of the
elementary school classrooms and most of the middle school classroomslack classroom librarieswith
sufficient books of varied levels, genre and theme to meet the needs of diverse learners, especialy
English language learners. According to the plaintiffs ELA expert, Dr. Marilyn Adams, the ELA
curriculum for the early gradesis not aligned with the State EL A curriculum framework and the basal
readers being used are outdated. In the view of Superintendent Baehr, Lowell lacks the money to
purchase the necessary additional reading and supplementary materials.

Lowell uses a “writing across the curriculum” program and has implemented the Collins
Writing System at the middle and high school levels. These programs require teachers in all
disciplines to teach writing skills through specific strategies. Only 33% of Lowell’s middle school
English teachers are certified as English teachers, but 75% of the middle school reading teachers are
certified. (Ex. 266).

Lowell High School has many studentswho arrive there reading below gradelevel, including

large numbers of LEP students. Approximately 30% to 40% of Lowell’ s high school students are
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English language learners. Eighty-nine percent of English teachersat the high school are certified in
that subject.

Lowell High School does not have aformal reading program or separate reading teachers,
although several English teachers are certified in reading. The high school has a critical need for a
reading program, but lacks the funds to create it.

Ninth grade English classes average 20 to 25 students. In the 2002-2003 school year, there
were 45 English classes with enrollment of 25 to 29 students, 21 classes with enrollment of 30 to 34
students, and one class with enrollment of more than 35 students. (Ex. 265). Excluding freshmen,
that year there were 673 students who received agrade in an English class with 30-34 students, and
the honors English IV class had 35 students. (Ex. 264).

The English department’ s textbook budget was cut significantly for the 2003-2004 school
year.””  The high school lacks sufficient reading materials, including paperbacks and high interest
materials, to accommodate its students wide range of reading levels. The high school’s core
anthologies for each grade are twelve to fifteen years old and the teachers in the English department

must share them.

?The general supplies budget for textbooks, library books and supplies for the entire high
school was cut from $779,000 for 2002-2003 to $417,000 for 2003-2004.
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9. Mathematics Program

Lowell has a mathematics coordinator who is responsible for the K-12 math
curriculum, overseeing the math teachers, and analyzing MCAS math results. Lowell isimplementing
astandards based K -5 math program that requires students to use manipulatives and multiple avenues
for solving math problems, rather than focusing on textbook learning. All students in grades 3
through 8 receive at least one hour per day of math instruction. For the 2003-2004 school year,
Lowell is using grant funds to pay a stipend to one teacher in each school to become a math lead
teacher.

Only 32% of Lowell’s middle school math teachers are certified in math. (Ex. 266). "
Currently, the middle schools offer only one class of seventh grade pre-algebra for the brightest
students, but are working toward algebrafor al students. Asin the elementary schools, Lowell is
using grant funds in the 2003-2004 year to pay a stipend to one teacher in each school to become a
math lead teacher. In some schools, the administrators have reallocated their Title | funds by
eliminating a direct math teacher position and creating a full-time math resource teacher.

Students must take one year of math in order to graduate from Lowell High School. Seventy-
six percent of the high school math teachers are certified in math. (Ex. 266). The high school lost one

math teacher for the 2003-2004 year due to budget cuts. Most of the high school math curriculumis

® Middle school includes grades 5 through 8, and it may be that the percentage of
appropriately certified math teachersis so low because in grades 5 and 6 especially, teachers with
elementary “generalist” licenses are teaching math. As of 2001, approximately 40% of Lowell’s
grade 7 and 8 math teachers were not appropriately certified in math. (Ex. 5218).
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not aligned with the State curriculum framework. Lowell High School offersa“ Stretch Algebra’ two
year algebra course for students who have difficulty in math. The high school aso offers agebra
(primarily in the ninth grade), algebra 11, geometry, trigonometry, SAT prep advanced math,
advanced math functions, calculus, anaytic geometry, AP calculus and AP statistics. Most of the
math classesin the high school have around 35 students, although some el ective classes have only 20
to 25 students. In 2002-2003, there were 57 math classes with enrollment of 25 to 29 students, 38
classeswith enrollment of 30 to 34 students, and 8 classes with enrollment of more than 35 students.
(Ex. 265). That year 1,316 studentsreceived afinal gradein amath classthat had 30 to 34 students,
and 177 students received afinal grade in a class that had 35 or 36 students. (Ex. 264).

Lowdl High school has a $30,000 math budget for 3,800 students. The high school math
department also has a small equipment budget of around $950 to purchase non-textbook supplies
such as graphing calculators, but thisis insufficient to serve its students.  The high school recently
obtained a $3,000 grant for the purchase of additional graphing calculators, but each teacher does not
have afull class set. The school has 280 calculators for 3,800 students; it needs around 400 more
calculators to afford reasonable sharing. The high school aso lacks a sufficient numbers of

protractors, and each math class has access to the computer lab only once every two weeks.
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10. MCAS Remediation in ELA and Math

In past years, Lowell has used State grant money to offer summer school programsfor
students in grades 1 through 8 who scored poorly on the MCAS and need help with reading and
writing and math skills. Thisprogram served 2,819 studentsin the summer of 2000, 2,635 studentsin
the summer of 2001, 2,701 students in the summer of 2002, and 1,958 students in the summer of
2003. (Ex. 268). InFY 04, Lowell received no State grant money for summer school and it isunclear
whether there will be money in FY 05 that can be used as of July 1, 2004.

In the last few years, Lowell has used Federal grant money to provide extended school day
programs for students who need extratime to learn reading, writing and math skills. Extended day
programs served 2,500 studentsin FY 02 and 3,800 studentsin FY03. InFY 04, Lowell also received
$400,000 in State extended day grant funding. However, Superintendent Baehr anticipates a problem
in FY 05 when the Federal grant funding expires. In her opinion, ailmost 50% of Lowell’ s students
should be participating in extended day programming.

Last year, Lowell High School used its MCAS class of 2003 support money to hire ten part-
time tutors to assist students in English and math during the school day, and to provide before and
after school tutoring for studentswho failed MCASS, aswell as Saturday tutoring in math and English
for al students. Lowell aso used a small amount of its district funding to provide support English
and support math classesfor studentswho failed previous years of English or math and are therefore

at high risk of failing the grade 10 MCAS.
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11. History Program

Only 47% of the socia studies teachers in the middie schools are certified in socia
studies. (Ex. 266). In June of 2003, Lowell received athree year “Teachers of American History”
Federal grant of $961,000, which it isusing to train approximately thirty history teachersin the fifth
and eighth grades.

Lowell High School hasaigned its history curriculum to the State curriculum framework, but
lacks sufficient funds to purchase textbooks for all students to implement the new curriculum.
Lowell recently used grant fundsin connection with alocal museum to purchase up- to-date mapsfor
the schools.

Thelibrary collections at all schools are inadequate to support the social studies curriculum,
and there isinsufficient Internet access to compensate for this.

At Lowell High School, 96% of the social studiesteachersare certified in social studies. (EX.
266). High school students must take two years of United States history plus world history to
graduate. Lowell High School offers classesin United States history, world history, psychology and
sociology, as well as advanced placement United States history.

The high school aso offersan American Studies program taught at the high honorslevel by a
team of English and socia studiesteachers. Class size for core history classes such as U.S. history
are in the low 30s, while éectives such as psychology and sociology usualy have close to 40

students.
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12. Science Program

Lowdl’ s science curriculum guidelines are aligned with the State science curriculum
framework. However, the delivery of the science curriculum is impeded by lack of adequate
materials and, perhaps, pedagogy. Lowell has had to eliminate science specialists for grades K-2,
which reduces the opportunities for experiential learning. In the middle schools, the science
textbooks and resource books areincreasingly outdated and do not contain hands-on learning projects
such as experiments. In addition, many of the labs are being used as regular classrooms due to
overcrowding.

Lowell High School has an inadequate amount of lab space and equipment to serve al its
students, so only honors classes have a separate lab. There are only six lab rooms, and according to
Lowell’ s superintendent, these have ventilation and other problems which would cost $300,000 to
remedy. Most of the science textbooks are ten years old and there is an inadequate number of
Mi CroSCopes.

The high school offers a wide range of science courses: biology, bioscience, chemistry,
physics, anatomy and physiology, and engineering physics. There are honors courses in biology,
chemistry and physics, al of which are classes with labs; there are d'so AP biology and AP physics
courses. Most of the high school science classes have between 28 and 32 students, which poses
safety problemswhen conducting experiments, since the labs are generally built to accommodate 24
students. In the 2002-2003 school year, there were 44 science classes with enrollment of 25 to 29
students, 11 classes with enrollment of 30 to 34 students, and 3 classes with enrollment of more than
35 students. (Ex. 265). That year, 314 studentsreceived afinal gradein ascience classthat had 30 to

34 students, and 72 students received afinal gradein a science classthat had 36 students. (Ex. 264).
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Lowell High School has a health and bioscience academy for 50 e eventh grade studentsand
50 twelfth grade students interested in pursuing a career in those fields. The core classes in the
academy such as English and socia studies are taught with afocus on their relevance to science.
Seventy-five percent of the science teachers at the high school are certified to teach science.
(Ex. 266). Lowell High School lost one science teacher for the 2003-2004 school year due to budget
cuts. The high school has difficulty attracting and retaining certified science teachers.
13. Fine Arts Program
Lowdl’sartscurriculumisnot fully aligned with the State arts curriculum framework.
In recent years, district resources have been focused on math and English, reducing the resources
availablefor thearts. In FY 03, the elementary and middle schools had a per pupil arts expenditure
budget of $1.63. About half of the K-8 teachers lack adequate physical spaceto teach art classesin
an appropriate way.
The arts are electives at Lowell High School. Thereis atota of eight art teachers for all
3,800 students; approximately 35% of high school students receive some sort of arts instruction
before graduating. The high school has one full time dance teacher and one dance teacher that the
high school shareswith the middle school acrossthe street. Despite the resource limitations, Lowell
High School hasabroad array of offeringsinthearts. Theseinclude dancel, dance |l and advanced
dance. Because dance classes are held on the stage in the auditorium, however, the number of
studentsin the classis limited for safety reasons. The high school aso has a band, a show choir, a
concert chorus, and offers classesin basic and advanced music theory aswell asinstrumental classes
including piano, electric keyboard and guitar. Studio art | and |1, ceramics, scul pture, print making,

photography and drawing arealso offered. Thereisno dramainstruction available during the school
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day, but there is an after-school theater program run by ateacher who ispaid aminimal stipend. In
the 2002-2003 school year, the Massachusetts Alliance for Arts Education gave Lowell High School
an award for best arts department in the State.

Thehigh school has an arts academy for 50 eleventh and twelfth grade students, respectively,
who are interested in pursuing a career in the arts. The high school also has a communications
academy for 50 € eventh grade students and 50 twelfth grade studentsinterested in pursuing a career
in communications, in which the core classes are taught with a focus on communications. The
communications academy includestel evision production and computer graphics, and students perform
an externship in the community. Lowell High School runsatelevision station that isfunded through a
private grant restricted to that purpose.

14. Health/Physical Education

In Superintendent Baehr’s opinion, Lowell’ s students have significant health issues
relating to nutrition, domestic violence, and gangs. Its health curriculum guides are excellent,
according to the plaintiffs’ expert Joyce Fetro, and very consistent with the State health curriculum
framework. However, there is very limited health instruction at the dementary school level. Any
health instruction is built into the school day by the classroom teacher. At the middle schools, there
are afew family and consumer science teachers who address some health issues, but nutrition and
mental health issues are not taught.

Students must have two semesters of health and three semesters of physical education in order
to graduate from Lowell High School. The high school has eight health teachers, and health class
sizes are in the mid-30's or mid-40's. There is no uniform set of textbooks and teachers develop

their own projects around the areas covered by the curriculum framework. The health department is
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managed by the foreign language department head, who has no background in health. Nonetheless, in
2003, Lowell High School won the quality health education program award from the M assachusetts
Association for Health Education, Recreation and Dance.

15. Foreign Language Program

The only foreign language instruction offered at the elementary and middle school
levels is a city-wide Spanish program, started in 2002-2003, which is offered at the McAuliffe
Elementary School; this program then feeds into the Robinson Middle School.

Lowell High School does not have any foreign language graduation requirement. Lowell
offers Spanish, French, Portuguese, Khmer and Latin, and until the 2003-2004 school year, taught
Greek. In addition, there are conversationa classesin Spanish and French.

Fifty-nine percent of the foreign language teachers at the high school are certified, but many of
them teach classes outside their language of certification. (Ex. 266). The high school lost one
Spanish teacher for the 2003-2004 year dueto budget cuts. Classsizesin French | and Spanish| are
inthe30's. Inmany foreign language classes, students are required to share books and cannot take

the books home.
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16. Libraries and Technology

Theschool librariesin Lowell arein better shape than in other focus districts because
Lowell has so many new and renovated schools, an event that under the Commonwealth’ s school
building assistance program leads to the availability of State fundsfor creating and rebuilding school
libraries. Moreover, aprevious superintendent in Lowell apparently institutionalized the importance
of school libraries. Nonetheless, there are limitations. For example, as previously mentioned, the
elementary schoolsall sharelibrary mediaspeciaists (librarians). Thelibrary at Lowell High School,
which serves aimost 3,800 students, is staffed by just two full time library media specialists and two
aides. Many of the schooal libraries have insufficient collections of current books and periodicalsto be
able to reach the students, and many lack computer resources so that students in the school can
realigtically use them for research purposes.

Lowell has atechnology coordinator who is responsible for the technology curriculum for
grades K-12 as well as for all hardware and software issues in the district. In the opinion of
Superintendent Baehr, Lowell hasmade progressin meeting the department’ stechnol ogy benchmarks
—Lowell’ sratio of student to fully functioning Internet-enabled computer is now 5:43 to 1— but the
district will be moving backward in 2004 because of cuts in resources, including staff.

For FY 04, Lowell eliminated itstwo district-wide technol ogy support specialist positions. In
the 2002-2003 school year, each e ementary school had itsown full time technology specialist, but for
the 2003-2004 year, each elementary school has only one part time specialist, with one full time
position shared between every two schools. There were also reductionsin technology support staff
at the middle school level, but each middle school is to have one full time technology teacher or

specialist in 2003-2004.
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Lowell High School has 800 computers but only two full-time technicians to service them.
The high school has sixteen computer 1abs, each of which contains 25 to 30 computers. There are
four full time technology speciaists, down from five in 2003-2004. The library a Lowell High
School isstaffed by two full timelibrary media specialists and two aides; it hasacomputer lab aswell
as 12 to 15 computers in the stacks for research, but this is an insufficient number to provide
electronic media access to al 3,800 high school students. In the opinion of director of curriculum
and instruction Wendy Jack, there is not sufficient access to computers throughout the high school to
enable teachers to use technology as an instructional tool.

Lowell High School has an engineering and technology academy for 50 eleventh grade
students and 50 twelfth grade studentsinterested in pursuing acareer inthosefields. Coreclassesin
the academy such as English and sociad studies are taught with a focus on their relevance to
technology and engineering. Students can take classes such as computer assisted design, web design,
robotics, PC servicing and hardware. The academy has a partnership with some engineering
professorsat the University of Massachusettsat Lowell, and students can do an externship at alocal
engineering firm.

17. Special Education

In the 2002-2003 school year, 12.5% of Lowell’s students were specia education
students. (Ex. 5224A).”* In the 2003-2004 school year, Lowell has 153 special education teachers.
Eighty-eight percent of the specia education teachers at the middle school level are certified in specia

education, while 95% of special education teachers at the high school are so certified. (Ex. 266).

" Aspreviously stated, asin Brockton, this percentage is lower than the statewide
average of over 15%, which is difficult to understand in light of the high percentage of children in
poverty in both cities. No evidence was introduced at trial concerning the reason(s) for either
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In April of 2000, the department conducted a coordinated program review (CPR) of the
Lowell school district, during which a nine-member team visited the Lowell schools for five days.
(Ex. 5171). The CPR report, issued in September of 2000, concluded that Lowell has a
comprehensive and well-devel oped assessment system, although it does not always providetesting in
students’ native language. (Ex. 5171).” Inthe 2003-2004 year, Lowell has twelve psychologists to
perform assessments to identify students in the district who need special education assessments.
Thereisonly one bilingual Spanish/English psychologist and no psychologist serving Lowell’ slarge
southeast Asian population. Students who speak Khmer or other languages must be evaluated with
the assistance of an interpreter. The CPR report noted that not all | EP team meetings have someone
present who is able to commit district resources. (Ex. 5171).

In the opinion of Janice Aidy, Lowell’ s special education administrator, Lowell lacks sufficient
resources to provide effective behaviora interventions prior to specia education referral. The

district’s psychologists do not observe studentsin classrooms, counsel students, formul ate behavioral

Lowell’s or Brockton’s lower-than-average special education population.

"Lowell submitted its action plan to the department on October 18, 2000, in response to
the CPR report, with progress reports submitted on April 9, June 29 and July 2, 2001 and January
8, 2002. (Ex. 5182, 5187). The department conducted an onsite follow-up visit on May 13,
2003, and prepared a follow-up monitoring report on May 28, 2003. Lowell isrequired to submit
afurther corrective action plan to the department. (Ex. 5187). Asthis chronology illustrates, the
corrective action plan process can be tortuous, extending over a number of years.
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or clinical plansfor students, or meet with parents. At the high school level, each guidance counselor
has a caseload of 400 students. Lowell has eight socia workers, one of whom works exclusively at
the high school, and they provide mostly crisisintervention, not clinical support. Last year, Lowell
used grant funds to implement a school wide behavioral intervention program at one elementary
school, which was very expensive but significantly reduced the number of behaviora referrals.
However, the district does not have the capacity to do this at all schools.

Many of Lowell’ sschoolslack sufficient spaceto provide servicesin appropriate settings. For
example, a the Morey Elementary School described previoudly, the social worker meets with
students in a former closet, and specia education evaluations are also performed in a closet area.
Physical and occupational therapists work either in the classroom or out in the hallway. In the
Sullivan Middle School, counseling, tutoring and small special education classestake place at tablesin
a hallway outside the library, space which lacks privacy.

The specia education administrator also believesthat Lowell has an unsatisfactory ability to
educate students with disabilities in the least restrictive environment. Furthermore, there is not
adequate access for specia education students to the general education curriculum.  There is
insufficient professional development for regular education teachers to enable them effectively to
teach studentswith disabilitiesand diverselearning styles. For example, Lowell High School has only
two certified specia education teachers who support some 300 inclusion teachers. And becausethere
is not funding available for teacher release time, Lowell is unable to provide sufficient common
planning time for regular and specia education teachers to collaborate and develop instructional
accommodations for individual students. The CPR report also found that Lowell does not provide

adequate special education training to its paraprofessionals. (Ex. 5171).
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Lowell has limited ability to provide transition and extended year services as required by the
Federal Individualswith Disabilities Education Act (IDEA). Until last year, the high school had one
vocational teacher who worked with special education students to identify work opportunities, but
that individua left the school district and has not been replaced. Lowell does have a small grant
funded, summer program, three and a half hours a day for five weeks, for approximately 125 of the
district’ s most severely disabled students.

Finaly, specia education studentsin Lowell do not have education outcomes comparable to
those of regular education students. The MCAS passage rates for these students are significantly
lower inal subjectsand at all grade levelsthan the passage ratesfor regular education students. (See
discussion below).

In 2002, the Lowell School Committee paid $90,000 to commission aspecia education study
by an organization called DLI. Over the course of six months, DLI met with parents, teachers,
administrators and school committee members, reviewed written documents, and examined thefiles
and 1EPs of 55 randomly selected special education students. (Ex. 1050). DLI noted that some
parents interviewed were extremely pleased with the quality of the special education programming
received by their children, while other parentsinterviewed had negative experiences with the system.

DLI found that the teacher assistance teams were not consistently operating in all the schools, that
more language and speech assistance was required, and that Lowell was underreporting the actua
number of special education students, which affected its State and Federal reimbursements. DLI
further found that Lowell’s system of service delivery was not effective because the psychologists
merely perform testing and do not have time to implement programming that has a positiveimpact on

the students; it recommended that more school psychologists be hired. DLI concluded that Lowell
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has a solid infrastructure for identifying and educating children with disabilities, but needs to focus
attention on improving the educational outcomefor those students. Its recommendation wasthat the
special education program be reorganized to provide school-based specia education teamsto provide
diagnostic and support services, coupled with centralized controls. DLI further recommended that
Lowell provide more inclusion as a special education option and must provide professional
development to its teachers to support inclusion. (Ex. 1050).

In the opinion of Lowell’ sdirector of special education, Lowell lacks sufficient resourcesfrom
all available sourcesto provideits specia needs studentswith the seven McDuffy capabilities. While
there was evidence introduced concerning specia education in Lowell that painted a somewhat
different and perhaps brighter picturethan Ms. Aidy, on the basis of thewholerecord, | agreethat the
education provided to students with disabilitiesin Lowell does not meet the McDuffy constitutional
standard.

18. Professional Development

As of 2001, Lowell employed 1,130 teachers. (Ex. 253). Lowell’s district wide
professional development budget in FY 03 was $807,325, exclusive of any State and Federal grants.
The curriculum director gives each department $3,000 for content-specific professona development,
but this money is often used for activities such asrewriting curriculum guides, rather than to have all
the teachersin one discipline meet and devel op common strategiesto improveinstruction. In addition
to district-wide professional development, in FY 03, each school received $15 per student for school
based professional development. In FY03, Lowell received a Federa Title IIA professional
development grant of $1,579,000.

Lowell was a participant in the ten-year PALMS initiative, a statewide program to provide
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professiona development to help teachers implement the math and science curriculum frameworks.
Thedigtrict iscurrently providing extensivetraining to its el ementary and middle school teacherswith
respect to the new standards based math program in K-5 and the connected math project in grades 6-
8, including the use of manipulatives and graphing calculators. Teachers in grades K-8 will aso
receive math content training throughout the year so that by the end of 2004, all teacherswill be able
to implement the new program. In the opinion of Lowell’s professional development coordinator,
Lowell needs math coaches without classroom responsibilities in each school to help implement the
standards based program, but does not have the funds to do this at present. Nonetheless, Lowell is
taking steps to increase coaching and feedback in its professional development, such as using lead
teachers in each school who are paid an additional $3,600 stipend to work with other teachers by
planning lessons, modeling lessons, co-teaching, or observing and providing feedback. Lowell aso
uses literacy specidists in the elementary schools and instructiona speciaists in the middle schools
who do not have classroom responsibilities but work with other teachers. Each grade in the high
school has one instructional specialist who supports teachers in classroom management and
instruction.

In the 2003-2003 school year, teachers received professional development in the use of
Lightspan, aweb-based porta through which they can accesslessonsin different content areasto help
them integrate technology into the curriculum, and in the use of various software programs.

In the absence of any contractually-mandated professiona development days in Lowdll,
teachers may request to participate in external professiona development activities during the school
day if asubstitute teacher is available and they have funding for the activity. Lowell uses some of its

professional devel opment money to hire substitute teachers so that all teachersin aparticular grade at
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an elementary or middle school can observe a model lesson, have coaching and mentoring, or have
common planning time.

New teachersin Lowell participate in an induction program which assignsthem amentor, but
mentoring takes place in group meetings throughout the year, with one mentor for numerous new
teachers. There are not sufficient resources to have the mentors perform peer coaching for the new
teachers. Lowell also has adistrict-wide mentoring program to hel p teachers gain certification. It has
devel oped the program with the University of Massachusettsat Lowell, which alowsteachersto take
ten different courses, focused on practical classroom applications and urban education, leading to a
master’ s degree.

19. Teachers
Lowell’s reported average teacher salary in 1997 was $44,605, and in 2001 it was
$52,314. In 2003, al teachers in Lowell were given a raise of 6.5% over two years, as were

administrators, paraprofessionals, clerks and building service employees.

148



20. School Buildings

In 1989, Lowell undertook a $200 million school construction and renovation project
inwhich ten new elementary and middle schoolswere built, two el ementary schools were renovated
and expanded, and four middle schools and the high school were renovated. The Stoklosa Middle
School is scheduled to open in August of 2004, and will serve 600 students. Lowell also has State
approva to construct two more elementary schools in the next eight to ten years, but the school
building assistance program is in suspension, and thus the fate of these projectsis unknown. Ninety
percent of studentsin Lowell attend afacility newly constructed or renovated in the last ten years.
Nonetheless, there are significant issues of overcrowding in many of Lowell’selementary and middle

schools, as well as the high school.
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21. Dropouts
The graduating class of 2003 at Lowell High School was significantly smaller than the
classthat began in the ninth gradein thefall of 1999. The Lowell school department recordsindicate
there were 1,228 students who entered ninth grade at that time. In the fall of 2000, however, there
were only 974 students entering the tenth grade, 254 fewer. Asof the fall of 2001, there were 754
students enrolled in the eleventh grade, an additional drop of 220 students. A total of 747 students
began the twelfth grade, and 650 students received a high school diplomain June of 2003. Thereis
no proof that 578 students (the difference between 1,228 and 650) actually dropped out, asfamilies
move in and out of the district, students change schools, presumably some of these students were
retained in agrade for asecond year, and some of the students who werein the twelfth grade but did
not pass the MCAS exams by June may have done so over the summer. Nonetheless, the
substantially lower number does suggest that a fairly high number of students left school without
graduating. The department reports that in 2002-2003, Lowell’ s dropout rate was 9.9%, compared
to a statewide average of 3.5%. (Ex. 5224A, Lowell).
22. Lowell’sMCAS Results
a Class of 2003
Asjust indicated, in June 2003, there were 650 seniorswho received diplomas
from Lowell High School. By September 2003, after MCA Sretests, 90 % of the Lowell High School
class of 2003 had passed the MCAS, and achieved a competency determination. (Ex. 1069).

b. District MCAS Results for All Students
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What followsisasummary of the MCAS performance of al studentsenrolled
in the Lowell public schools by grade and subject matter tested for all the years between 1998 and
2003 that the particular subject was tested.

1. Tenth Grade MCAS Results, Percentage of Students by
Subject Matter and Performance Level

Grade 10 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 1 0 2 8 10 8
Proficient 22 20 20 28 34 35
Needs |mprovement 41 38 33 37 31 35
Warning/Failing 36 42 46 28 25 21

Grade 10 Mathematics

Performance Level 1998 1999 2000 2001 2002 2003
Advanced 3 5 7 11 11 12
Proficient 11 11 17 21 17 22
Needs |mprovement 22 23 23 35 33 30
Warning/Failing 64 61 54 32 39 36

’® Science and technology was a separate MCAS test for tenth grade students for the
three years set out in the text, but the board then stopped testing tenth gradersin this subject.
The board anticipates including science and technology as a tenth grade test again in 2007. (Ex.
1090; Driscoll testtimony, 10/27/03).
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Grade 10 Science and Technology ™

Performance L evel 1998 1999 2000
Advanced 0 0 1
Proficient 12 13 12
Needs Improvement 40 34 39
Warning/Failing 47 52 49

2. Seventh and Eighth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 8 English Language Arts

Performance L evel 1998 1999 2000 2001

Advanced 0 1 1 3

Proficient 27 29 37 42

Needs Improvement 41 43 38 37

Warning/Failing 32 27 24 17

Grade 7 English Language Arts

Performance L evel 2001 2002 2003

Advanced 1 2 1

Proficient 31 37 40

Needs |mprovement 42 43 44

Warning/Failing 26 17 15

Grade 8 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 1 1 2 2 2 3
Proficient 8 6 9 11 12 12

152




Needs |mprovement 19 25 23 29 32 28

Warning/Failing 72 67 66 57 54 57
Grade 8 History

Performance L evel 1999 2000 2001 2002

Advanced 0 1 0 0

Proficient 5 4 4 5

Needs |mprovement 28 27 34 35

Warning/Failing 68 69 62 60

Grade 8 Science and Technology

Performance L evel 1998 1999 2000 2003

Advanced 0 1 1 1

Proficient 8 8 12 11

Needs |mprovement 22 18 21 33

Warning/Failing 70 73 65 54

3. Fifth and Sixth Grade MCAS Results, Percentage of Students by

Grade, Subject Matter, and Performance Level

Grade 6 Mathematics

Performance L evel 2001 2002 2003
Advanced 3 4 4
Proficient 10 13 13
Needs |mprovement 27 26 31
Warning/Failing 60 57 51
Grade 5 Science and
Technology
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Performance L evel 2003
Advanced S
Proficient 17
Needs |mprovement 43
Warning/Failing 35

4. Third and Fourth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 4 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 0 0 0 1 2 3
Proficient 4 5 5 24 26 26
Needs Improvement 58 59 63 a7 51 a7
Warning/Failing 38 35 31 28 21 24
Grade 4 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 2 3 2 2 2 5
Proficient 10 11 14 10 13 16
Needs |mprovement 41 43 44 46 46 47
Warning/Failing 47 42 40 42 40 33
Grade 3 English Language Arts

Performance L evel 2001 2002 2003

Proficient 34 43 38

Needs |mprovement 51 44 43
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Warning 15 12 19

(Ex. 5224A, Lowell).

3. Spring 2002 Fourth and Eighth Grade MCAS Results for Special
Populations of Students

1. Studentswith Disabilities and Limited English Proficiency,
Percentage of Students by Grade, Subject Matter and Performance
Level

Grade 4 English Language Arts

Performance L evel Disabled LEP Regular”’
Advanced 0 0 2
Proficient 5 2 33
Needs |mprovement 48 37 53
Warning/Failing 47 62 12

Grade 4 Mathematics

Performance L evel Disabled LEP Regular
Advanced 1 0 3
Proficient 4 1 16
Needs |mprovement 31 19 52
Warning/Failing 65 80 30

Grade 10 English Language Arts
[

" The “regular” students category is comprised of all students who do not meet the
definition of disabled or limited English proficiency (LEP).
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Performance L evel Disabled LEP Regular
Advanced 0 0 12
Proficient 10 6 40
Needs |mprovement 20 30 32
Warning/Failing 71 65 17
Grade 10 Mathematics

Performance L evel Disabled LEP Regular
Advanced 2 0 13
Proficient 2 5 20
Needs |mprovement 9 34 35
Warning/Failing 88 61 32

2. Race/Ethnicity’®, Percentage of Students by Grade, Subject Matter
and Performance Level

Grade 4 English Language Arts

Performance L evel AA | API H NA | W M/
@]

Advanced 0 1 0 3 4

Proficient 26 24 16 34 26

Needs |mprovement 59 52 49 50 53

Warning/Failing 16 23 35 13 18

Grade 4 Mathematics

Performance L evel AA | API H NA | W M/

"8 Students taking the test self-identified as African American/Black (AA), Asian or Pacific
Islander (API), Hispanic (H), Native American (NA), White (W), or Mixed/Other (M/O). Note
that the scores of the few Native American students were not reported, to protect confidentiality.
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@]
Advanced 2 2 0 3 2
Proficient 3 10 6 18 18
Needs |mprovement 57 46 36 50 39
Warning/Failing 38 41 57 29 42

Grade 10 English Language Arts

Performance L evel AA | API H NA | W M/
@]
Advanced 8 5 5 20 6
Proficient 17 29 19 51 33
Needs |mprovement 33 37 33 23 35
Warning/Failing 42 28 43 6 26

Grade 10 Mathematics

Performance L evel AA | API H NA | W M/
]
Advanced 5 9 1 18 12
Proficient 8 15 8 27 15
Needs |mprovement 21 36 33 34 35
Warning/Failing 67 39 58 38 | 38

3. Low Income Students (Free or Reduced Price Lunch), Percentage of
Students by Grade, Subject Matter and Performance Level

L ow Income Students

Performance Level Adv. Prof. N.I. F/wW

® No group is provided for comparison to the low income students.
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Grade 4 English Language Arts 1 20 54 25

Grade 4 Mathematics 1 8 45 a7

Grade 10 English Language Arts 10 35 31 24

Grade 10 Mathematics 11 18 34 38
(Ex. 5232).

23. Lowell’s SAT Scores

In 1995, the average verba SAT scorefor Lowell High School seniorstaking the test
was 435, and the average math score was 442, with a 71% participation rate. In 2000, the average
verbal SAT score had risen to 458, and the average math score had risen to 469, with a lower
participation rate of 61%.

E. Springfield School District: Specific Findings

Springfield is alarge urban school district, one of the largest in the Commonweslth. In the
2002-2003 school year, there were 26,594 students enrolled in Springfield, exclusive of charter
schools. (Ex. 5224A). In 2002, 85.7% of Springfield students were enrolled in the public schools.
(Ex. 5224A). The current enrollment trend isadlight annual increase of lessthan 1%. Springfield has
one pre-K gite, 31 elementary schools, one K-8 school, six middle schools, four academic high
schools, one vocational high school, and four aternative high school programs. (Ex. 154, 228). Dr.
Joseph Burke has been Superintendent of the Springfield school district since 2001. Heishedinhigh
regard by the commissioner. In the opinion of the deputy commissioner, Springfield is a well-

managed and well-led district.
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1. Demographic Information
In the 2002-2003 school year, 47.2% of Springfield’ s students were Hispanic, 28.5%
were AfricanAmerican, 21.8% were white, 2.4% were Asian and 0.2% were Native American. (Ex.
5224A).%2° In the 2002-2003 school year, 10.2% of Springfield students had limited English
proficiency, compared to 5.3% statewide. (Ex. 5224A). That year, approximately 19.2% of
Springfield’ s students were special education students, compared to 15.2% statewide, and 71.2% of
Springfield’ s students were eligible for free or reduced price lunch, compared to 26.2% statewide.
(Ex. 5224A).
Springfield’ s per capitaincomein 1999 was $15,232, ranking it 348 out of 351 municipalities
in the State, and its median household income that year was $30,417, ranking it 344 of 351.
Springfield’s equalized vauation per capitain 2002 was $31,119, ranking it 350 out of 351. (Ex.

1079).

8Again, in comparison, 11.2% of public school studentsin the State were Hispanic, 8.8%
were African American, 75.1% were white, 4.6% Asian and 0.3% Native American. (Ex. 5224A).
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2. School Funding

Between 1993 and 2003, Springfield s required net school spending (NSS) almost
doubled from $126.2 million to $236.4 million, while enrolIment for this period increased about 20%
from 23,086 to 28,699. Between FY 93 and FY 03, Springfield’ s Chapter 70 aid more than doubled
from $100.4 million to $208.6 million. (Ex. 5069B). In FY 02, Springfield’ s foundation budget was
$229.5 million, with a Chapter 70 contribution of $206.6 million; the foundation budget and Chapter
70 contribution in FY 03 thus increased somewhat. Springfield spent exactly 100% of the required
NSS in 2003 because the city of Springfield did not make— and according to Superintendent Joseph
Burke, as a practice does not make - more than the minimum required contribution.

Despite the dight funding increase between FY 02 and FY 03, the superintendent had to make
what he deemed “ extraordinary” staff reductionsin order to get through the 2002-2003 school year,
cutting 85 teacher positions, 30 to 35 paraprofessional positions, 10 nurses, and reducing food service
personnel. In addition, he reduced the per student materials/supplies allocation by 25%, froze
discretionary purchases, eliminated the DARE officer anti-drug program mid-year, and stopped nor-
grant funded professiona development programs mid-year.

The FY 04 budget isalittle smaller than FY 03, with somewhat less Chapter 70 aid and alower

required net school spending figure of $234.56 million. (Ex. 156, 1063, 5069B).
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Springfield’ s foundation budget, on a per pupil basis, was and is as follows:
Dollars per Pupil Per centage of Foundation

Fdn Budget Ch 70 Aid Actual NSS Ch 70 Reguired NSS Actual NSS

FY 93 $6,274 $4,351 $5,467 69.4% 87.1%79.6%

Fy o1 $7,770 $6,805 $7,787 87.6% 100.0% 100.2%
Fy 02 $8,103 $7,292 $8,270 90.0% 102.1% 102.1%
FY 03 $8,238 $7,269 $8,242 88.2% 100.0% 100.0%
FY 04 $8,182 $7,269 88.9% 100.0%

Chapter 70 Aid as Percent of Actual NSS
FY 93:65.6%
FY 01:80.0%
FY 02: 81.6%
FY 03:78.5%
FY 04.
(Ex. 5069B).

In Superintendent Burke's opinion, this essentially level funded budget for FYO4 is
problematic because the school system has fixed cost increases for FY04 of approximately $1.8
million for salary, $1 million for fuel costs, $2.5 million for special education out of district
placements, and $3 million for employee hedlth care. Inimplementing the FY 04 budget, to deal with
the $8 million in fixed costs plus the $2 million budget shortfall, Burke anticipated in June 2003 that
he would need to make additional cuts, including the elimination of 115 teacher positions, 20
counselors, 28 paraprofessionals, 6 assistant principals and 4 psychologists, and cutting professional

development spending by $400,000.

Over the past few years, Springfield has recelved significant assistance in the form of Federal
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and State education grants. In grant year 2003, Springfield received State and Federa grantstotaling
$40.6 million, an increase over past years. (Ex.5204A). In addition, Springfield has received $7
million over three years in Federal magnet school funding.

Springfield' s State entitlement grants have decreased in the past few years. For example,
Springfield’ s Chapter 636 grant (desegregation funds) was $1.8 millionin FY 02 and only $26,817 in
FY03. (Ex. 5204, 5204A). Springfield's class size reduction grant was around $2 million in FY 02,
$1.7 million in FY 03 and was eliminated for FY 04. (Ex. 5204, 5204A).  Springfield’'s CPC grant
for early childhood education programs has decreased 30% since 2001: the grant was $3.4 millionin
FYFO1, $3.1 million in FY02 and $2.9 million in FY03. (Ex. 5204, 5204A). Springfied's
kindergarten enhancement grant was $1.5 million in FY02 and $1.4 million in FY03. (Ex. 5204,
5204A). On the other hand, Springfield’ s academic support grants, including MCAS remediation,
summer school, and general academic support totaled $978,725 in FY 02 and $2.25 millionin FY 03.
There were, however, cutsin FY04.%

Springfield’ s Federal entitlement grants have increased over the past few years. Springfield’s
Title! grant to provide support and intervention for studentsat risk was $10.4 millionin FY 01, $11.9
million in FY02 and $16.1 million in FY03. (Ex. 5204, 5204A). Springfield’s Title V grant for
innovative programs under NCLB was in $373,927 in FY 01, $400,341 in FY02 and $349,687 in

FY03. (Ex. 5204).

8state-wide, MCAS low scoring support grant funds were cut from $50 million in FY 03
to $10 million in FY 04, but there is no specific evidence concerning the amount of Springfield's
MCAS support grant in FY 04.
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In Superintendent Burke' s opinion, taking into account all of the State and Federal resources
availableto Springfield, the school system’ s budget in FY 04 isinadequate to permit any of thecity’s
public schoolsto implement fully the state curriculum frameworks or provide students with the seven
McDuffy capabilities.

3. Preschool Program

In 2000-2001, there were 781 children in public preschool programs; these children
represent less than 30% of all the three and four year oldsin Springfield. (Ex. 154). The preschool
program is full day for some but not all the students enrolled init.  Springfield cannot afford to
provide public school preschool education to al eligible students. Springfield also has not been able
to implement fully the curriculum frameworksin its public preschool program for the children who do
attend, largely because of alack of money for resources such as books, markers, computer repairs,
and take-home kits for parents.®

Springfield uses its CPC grant to provide preschool tuition for three and four year oldsfrom
working families who are deemed to be at risk based on factors such as low income. In the 2002-
2003 school year, 602 preschoolers either had their daycare tuition subsidized or had ateacher paid

through the CPC grant. The city also usesthe grant to run the Island Pond Preschool, a public school

% Springfield works with the five largest private preschool programsin the City to
encourage such programs to use the public school preschool curriculum frameworks, so that more
children entering public kindergarten will have the appropriate skills and knowledge. However,
the resources are insufficient to allow Springfield to ensure that the community based preschool
programs are implementing the curriculum frameworks.
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preschool program, comprised of 37% specia education students. The CPC grant fundsin addition a
comprehensive health team to help identify three and four year oldswith specia needs, and also funds
professional development for early childhood teachers.

4. Kindergarten Program

In the 2002-2003 school year, Springfield provided full day kindergarten for 2,055
students. (Ex. 5224A). Last year, Springfield had eighteen kindergarten classrooms which had more
than 25 students. In the opinion of Susan Catrone, the principal of the Island Pond preschool and
Springfield’s early childhood liaison, this is too large to implement properly the curriculum
frameworks; there was no contrary evidence.

In the summer of 2000 and 2001, Springfield ran atwo week kindergarten transition program
from 9:00 am. to 1:00 p.m. in which 600 to 700 children were transported to their assigned
kindergarten, fed lunch, familiarized themsal ves with the building and met staff. 1n 2002, the program
was cut to one week, three hours a day instead of four, and in 2003, Springfield did not offer the
program at all because of alack of funds.

5. Elementary Schools
Springfield has 31 elementary schools and one K-8 school. (Ex. 5224A).  The
average K-3 classsizein Springfield is 20 to 21 students, although in 2002-2003, there were 55 first
grade classrooms with more than 20 students, 54 second grade classrooms with more than 20
students, and 64 third grade classrooms with more than 20 students. (Ex. 57, 58l).
The Springfield elementary schools exhibit a striking variation in quality. For example, in
February of 2003, the Liberty Elementary School in Springfield was the subject of a school panel

review by the department based on its quite dismal MCAS performance. (Ex. 5119). Liberty’s
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performance for 2001-2002 in ELA and math was rated “very low” on the department’ s proficiency
rating scale. In 1999, 10% of fourth gradersat Liberty failed the ELA exam, in 2000, 28% failed, and
in 2001, 30% failed; performance was rated “critically low.” 1n 1999, 23% of fourth graders at
Liberty failed the math MCAS test, in 2000, 43% failed, and in 2001, 52% failed. (Ex. 5119). In
2002, the majority of students at Liberty were Hispanic, 80% of the students were low-income, and
50% were limited English proficient. All but four of the staff at Liberty are certified in the subjects
which they teach. (Ex. 5119). On April 28, 2003, the commissioner deemed Liberty an
underperforming school, noting that in 2002, 36% of studentsfailed the Grade4 EL A and 66% failed
the Grade 4 math exam. (Ex. 5118). The commissioner found a shortage of sufficient financial and
human resources, but also found the lack of (a) effective leadership, (b) productive communication
between school administration and faculty, and (c) apositive school climateto be*“ significant barriers
to improved student achievement” at Liberty. (Ex. 5118).

In February of 2003, the Gerena Community Elementary School in Springfield was also the
subject of a school panel review by the department based on low MCAS performance. (Ex. 5121).
Gerena s performance for 2001-2002 in ELA wasrated “very low,” and its performance in math was

“criticaly low.”®

As with Liberty, on April 28, 2003, the commissioner deemed Gerena an
underperforming school. The commissioner noted a critical weakness in the principal’ s capacity to
improve instruction in the school, and insufficient oversight and support by school leadership. (Ex.

5120). Gerena has been identified for “corrective action” under NCLB, meaning it has failed to

make adequate yearly progresstowards proficiency for five consecutive years. (Ex. 1132). Between

% |n 2000, 36% of fourth graders at Gerena failed the ELA MCAS exam and 39% failed
the math exam; in 2001, 48% failed the ELA test and 60% failed the math; and in 2002, 33%
failed the ELA test and 53% failed the math. (Ex. 5491).
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1999 and 2002, 65% of Gerend s students were Hispanic and 25% were African American. On
average, 85% of the students were low income. Ninety-nine percent of the teachers are certified in
the subjects which they teach. (Ex. 5121).

In April of 2003, the commissioner aso designated athird elementary school, the Brightwood
Elementary School, as underperforming and identified it for corrective action. (Ex. 1132, 5124).
Further, the DeBerry Elementary School and Elias Brookings Elementary School have been identified
for corrective action in math, and both the Washington Elementary School and the White Street
Elementary Schools have beenidentified for correctiveactionin ELA. (Ex. 1132). The Homer Street
Elementary School has been identified for corrective action in both math and ELA.

In contrast, in recent years, the department has recognized several elementary schools in
Springfield as high performing schools that have exceeded expectations and achieved academic
success, and has deemed them “ compass schools’” based on MCAS scores.  For example, Glenwood
Elementary School was named a compass school in 2003. Between 1999 and 2002, 50% of
Glenwood students were Hispanic, 15% were African American and 33% were white. (Ex. 5236).
Eighty percent of Glenwood students were low income, and 19.5% had limited English proficiency.
(Ex. 5236). Inthe 2002-2003 school year, Glenwood had a special education enrollment of 9.5%.
(Ex. 191, 5236). Ninety-seven percent of Glenwood's teachers are licensed and 97% of core

1 84

academic classes are taught by “highly qualified”™ teachers, compared to citywide percentages of

#The definition of “highly qualified” in the NCLB law, set out in 20 U.S.C. § 7801(23), is
not amode of clarity. The department has apparently sought to define the term for local school
districts. Dr. Robert O’ Meara, the superintendent of Winchendon, testified that “[t|he DOE has
given us the definition in the training we' ve gone to on NCLB. They’ ve indicated how a person is
highly qualified. That would include, for example, if a math teacher took content courses, that
would make the person highly qualified. If they took an art course, it probably would not. If they
have in their professional development plan agoal to take content courses or agoal to get their
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91% licensed and 82% “highly qualified.” (Ex. 191). In FY02, Glenwood spent $5,144.38 per
student, compared to the city average of $5,690.94. (Ex. 159). The department’s “compass
candidate report” concluded that Glenwood' s significant improvement in student performance was
the result of a school-wide focus on literacy, including use of an extended literacy block, the reading
recovery program and first stepswriting program; use of sequencing guidesfor the math curriculum
and monthly planbooks to supplement math instruction; use of student support “service” teams to
support the needs of at risk students; and intensive use of assessment data to inform curriculum,
instruction and professional development planning. (Ex. 5236). The department also noted that
Glenwood has an inventive, forward thinking principal and a collaborative staff and school culture.
(Ex. 5236).

Mary O. Pottenger Elementary School was a so named acompass school in 2003.  Between
1999 and 2002, 50% of Pottenger students were Hispanic, 25% were African-American and 25%

were white; 80% were low income. (Ex. 5238). In the 2002-2003 school year, Pottenger had a

master’s degree or agoal to take the math teacher’ stest, all of those three things — any of those
three things would —having that goal in there would make their plan right now ‘highly qualified.’
And when they complete that and they go for their next certification round, having done that they
would be highly qualified.” (O'Mearatestimony, 6/13/03, pp. 71-72.) The superintendent for
Lowell, Karla Brooks Baehr, also testified on this subject, stating that “. . . the Massachusetts
Department of Education, | think very wisely, indicated that if ateacher in their own professional
development plan was going to make some progress in learning that content area, then they could
be considered highly qualified for now.” (Baehr testimony, 8/20 /03, pp.97-98.)
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gpecial education enrollment of 11.8% and an LEP student enrollment of 10.1%. (Ex. 201). One
hundred percent of Potennger’ s teachers are licensed and 100% of core academic classes are taught
by “highly qualified” teachers. (Ex. 201). In FY02, Pottenger spent only $4,974.13 per student,
compared to the city average of $5,690.94. (Ex. 159). The department’s compass candidate report
concluded that Pottenger’s significant improvement in student performance was the result of
implementation of the principles of learning devel oped by the University of Pittsburgh, aschool-wide
emphasis on reading, reinforcement through professional devel opment and common planning time,
engagement of parents, and cooperation with higher education providers such as the University of
Massachusetts and Boston College. (Ex. 5238).

Thomas Balliet Elementary School was named a compass school in 2002. 1n the 2002-2003
school year, Balliet had a specia education enrollment of 7.5%, significantly lower than the district
average. (Ex. 179). Balliet has no LEP students, compared to the city average of 10%. Ninety-six
percent of Balliet's teachers are licensed and 96% of core academic classes are taught by “highly
qualified” teachers. InFY 02, Balliet spent $5,479.27 per student, compared to the city average of
$5,690.94. (Ex. 159).%°

According to Superintendent Burke, the wide variation in per student spending within the
school district is caused by factors such as heavier concentrations of specia education and bilingual
programs, individual school aggressiveness in obtaining grants, and the seniority of the staff.

Important attributes which al the elementary compass schools share are astrong faculty commitment

® Finally, in 2001, Kensington Elementary School was named a compass school.  In the
2002-2003 school year, Kensington had specia education enrollment of 18.2%, close to the
citywide average of 19.6%, and an LEP enrollment of 14.8%, compared to the citywide average
of 10.2%. (Ex. 197, 1076). In FY 02, Kensington spent $6,855.73 per student, compared to the
city average of $5,690.94. (Ex. 159).
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to student success, afocus on academic rigor, and excellent principals. Burke noted, however, that
although these compass schools have attained high scores in math and English, they have not fully
implemented the State curriculum frameworks in the arts, music or technology.

6. Middle Schools

There are six middle schools in Springfield. (Ex. 5114). The plaintiffs presented
detailed testimony concerning the Forest Park Middle School.#® Forest Park Principal Carol Fazio
testified that 15% of the school’ s 930 students have limited English proficiency, 23% of the students
are specia education students, and 70% of the students are eligible for free or reduced price lunch.
The Forest Park school building is 106 years old, and classes are taught in the coat rooms, custodial
area, supply rooms, locker rooms, and in the basement. Part of the auditorium is used for storage
space and teacher offices. One teacher had athick date blackboard fall off the wall onto her desk,
and the other blackboardsin the building aresimilarly closeto collapse.  The school’ slibrary books
are not up to date and there is no librarian. The school has no science or language lab, but has a
computer lab with 30 computers and 12 laptops. There are only twelve microscopes for the entire
school and only one set of class books for 300 students, so the students cannot take the books home.
Each science classroom at Forest Park has one computer.  The teachers spend their own money and
time to get things done, including buying their own supplies®  Another teacher offers drama

instruction to 25 students on her own time without any reimbursement.

% | infer that many of the programmatic problems at Forest Park are typical of
Springfield’ s other middle schools.

8 For example, Paul Levesque, a science teacher at Forest Park, testified that he spent his
own money to purchase atelescope, VCR, digital microscopes and fish tanks for his classroom. A
music teacher who wanted to start a percussion class collected and brought in old paint buckets to
use as drums.
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Ninety-six percent of teachers at Forest Park are certified and 92% are “highly qualified.”
There are two new teacher mentors for teachers in the school. The school does not have its own
resource teacher for math or English, but district-wide resource teachers are available to visit.

Forest Park health teacher Annmarie Simonstestified that sheisthe only health teacher for the
entire school and that students receive health education in the sixth grade only. She lacks the
resources or the time to fully implement all ten areas of the health curriculum framework.

Forest Park music teacher PatriciaMurawski testified that her classestypically have 25 to 28
students, and that it isdifficult to teach musical instrumentsin aclassthat large. The sixth graders get
one half year of music instruction and one half year of art. However, sixth grade students who take
remedial math or English get no musicinstruction at all because of scheduling conflicts. Seventh and
eighth grade students get a full year of music, with instruction twice aweek. There are up to ten
special education students in each music class, but Murawski has no training in special education or
gpecial education staff member assisting her in the classroom. Murawski opines that there are
inadequate resources at Forest Park to implement al five strandsof the music curriculum framework.

Fazio opines that Forest Park lacks the resources to implement properly the Massachusetts
curriculum frameworks. | credit this testimony.

In 2003, two of the six middle schoolsin Springfield, the John Duggan Middle School and the
Elias Brookings Middle School, were subject to school panel reviews by the department. (Ex. 5122,
5127). The John Duggan Middle School was declared underperforming in April of 2003 and has
been identified for corrective action. (Ex. 1132, 5123). 1n 2001, 79% of sixth graders at Duggan
failed the math exam, and in 2002, 74% failed. (Ex. 5490). In 2001, 80% of eighth graders at

Duggan failed the math exam, and in 2002, 75% failed. (Ex. 5490). A November 2003 report of the
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department’ s fact finding review team concluded that the ELA and math curriculum instruction at
Duggan is very uneven, not all classes have high expectations for student achievement, too much
instructional time is wasted due to poor planning and ineffective teaching methods, and there is
insufficient instructional leadership and supervision. (Ex. 5490). The team further concluded that
Duggan lacksaclear vision and plan for improvement, has ineffective communication with respect to
both staff and parents about improvement efforts, and failsfully to utilize available district resources

for improvement planning. (Ex. 5490).%

#The high school programs for different subject areas are described below in the sections
relating to those subject areas, and Putnam V ocational Technical High School is discussed
separately thereafter.
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7. English/Literacy Program

As described above, the elementary schoolsin Springfield reflect very different levels
of success with their English language arts and literacy programs. The elementary schools use two
hour blocks of time to teach literacy, spending a designated amount of time on individual areas such
aswriting, guided reading, speaking, listening and independent reading. Each el ementary school has
one reading resource teacher to provide support to the teachers. This“literacy block” was designed
to ensure that all teachers are consistently teaching literacy skills. State literacy grants such as“Bay
State Readers,” a program to provide reading support for grades K-3, were cut last year, but
Springfield has been able to obtain Federal “Reading First” and “ Early Reading First” funds.®®

Thedirector of English for the Springfield public schools, Tom Paleologopoulas, stated that a

significant number of studentsin Springfield in the fifth grade and up read two and one-half or more
years below gradelevel. Thereisonly one district-wide middle school reading resource teacher to
assigt students who have falen behind or who enter the system behind. The middlie schools have
implemented the “ Read 180" program to assist those students who read two and one-haf yearsbelow
grade level. In the 2003-2004 school year, each middie school will have two classrooms with a
“Reader/Writer Studio” classroom library. However, Springfield cannot afford to implement this
program in every middle school classroom, or to hire the recommended coach for the program.

The middle and high school ELA teachers do not follow aunified curriculum in terms of the

®For example, in 2003, Springfield received a $845,000 K-5 literacy support grant,
including Federal “Reading First” money. Preserving literacy programsis ahigh priority for
Springfield.
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scope and sequence of instruction. Asamiddle school teacher, Paleologopoul osisableto teach all of
the standardsin the English language arts curriculum framework except those that rel ate to mediaand
Internet research and resources. | infer that not al his colleagues are as successful.

There is no district-wide high school reading resource teacher to assist students who have
falen behind or who enter the system behind. However, during the summer of 2003, the school
district sought to hirean ELA coach for every school. Also inthe 2003-2004 school year, the “Read
180" program will be implemented at Central High School and Putnam V ocational Technical High
School. The other high schools have not alocated money for the purchase of “Read 180" materials
and teacher training.

Paleologopoul as opines that ELA teachersin Springfield do not receive adequate in-classroom
professional development and coaching. Springfield offers professiona development in literacy
through grants such asthe “ Successfor All” reading grant. Springfield isnot ableto offer workshops
to meet the needs of all of itsteachers, who are at different levels of knowledge and experience and
face different challenges in teaching diverse populations.*

Springfield assessesits students' ELA performance in grades 3 through 6 and 8 through 12.

Paleologopoulos is the only one available to create the district assessments. Further, individual

“Professional development ELA courses offered in August of 2003 included the
“Reader/Writer Studio” training, a course on ELA and technology, “Library on a Shoestring” for
librarians, “Reading at the High School Level,” * Strategies and Skills for teaching High School
Curriculum,” “Reading Middle School Literature” and “The Short Story.” (Fenton 8/6 pp. 115-
116).
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teachers score their own students' tests, so there is no uniformity of scoring. The district ELA
assessments do not touch on all of the standards assessed by MCAS, although there is significant
overlap. Teachers receive the district assessment results immediately and can focus on particular
student weaknesses.

Paleologopoulosisof the view that the Springfield schools asawholelack adequate resources
to provide students with the communication, speaking, listening, writing, reading and media
presentation skills required for the seven McDuffy capabilities.

8. Mathematics Program

Linda Abbott is the director of mathematics for the Springfield schools. She states that
Springfield’ s math curriculum is aligned with the November 2000 State curriculum framework and
the 1989 national math standards. Every math teacher in Springfield receives materials concerning
the curriculum framework; the scope and sequence of what isto be taught each month and what each
student should know when; suggested resources,; and time alocations. However, Springfield has
difficulty implementing the math curriculum framework due to lack of certified staff and resources
such as current textbooks, graphing calculators, overhead projectors, geometry models, three
dimensional manipulatives, and computer software.

The math curriculum framework has dramatically changed the way math istaught, and many
elementary school math teacherslack the experience to implement it successfully. 1n addition, some
elementary school classroomsin Springfield lack enough tools and supplies such as manipul ativesto
teach math effectively in the way contemplated by the curriculum framework. During the 2002-2003
school year, Springfield had only two math resource teachers working with all the 1,000 elementary

school teachers who teach math to elementary school students. These resource teachers are master
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teachers who provide support for elementary math teachers by visiting the classroom and modeling
lessons and conducting training sessions during professiona development time. They cannot meet the
needs of all of the elementary school teachersfor assistance in teaching math, particularly becausethe
most effective method isto provide coaching in the classroom.” Not al elementary schools havethe
most current math textbooks or enough textbooks for students to take home for homework
assignments. Springfield triesto distribute resources equitably among schools, but is not able to do
so because of the Commonwealth’s method of funding school renovations. Through the state
building assistance program, new and renovated schools are often fully equipped, but the older
schools are not.

The middle and high schools al have math department heads who are also full-time math
teachers. Springfield has only two math resource teachers working with over 100 middle and high
school math teachers. Likethe elementary school teachers, many of the middle and high school math
teachers are not familiar with the teaching methods and use of tools required by the math curriculum
framework. 1n 2003, Springfield posted job listings for el even new math resource teachersto work in
each of the middle and high schools in the 2003-2004 school year.

Of the 62 middle school math teachers, 21 teachers do not hold the appropriate certification

and 23 teachers are not yet designated “highly qualified.” (Ex. 227). Out of 72 high school math

% Asof June 2003, Springfield hoped to receive Title | funding to enable the district to
have a math resource teacher in every elementary school in 2003-2004, and had posted job listings
for 23 new math resource teachers: fifteen for underperforming schools and eight shared among
the other elementary schools. There was no evidence as to whether Springfield was able to
implement this plan.
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teachers, 15 do not hold the appropriate certification and are not yet designated highly qualified. (Ex.
227). Springfield hasdifficulty attracting certified math teachersand aso hasdifficulty retaining such
teachers, which has an adverse impact on its ability to implement the math curriculum framework.

The high school math class size variesin Springfield, but tends to be quite large, up to 28-30
students, in introductory courses such asalgebraand geometry. Large classsizerequires studentsto
share necessary graphing calculators and prevents the effective use of cooperative groups to solve
problems. Springfield has been unable to reduce class sizes, sometimes due to lack of building space,
but primarily due to lack of funding and lack of certified math teachers.

A substantial amount of Springfield’s math program is funded by grants, which presents
challenges for planning. Five years ago, Springfield received a $2.6 million National Science
Foundation (NSF) grant, which enabled the schoolsto have teacher workshops throughout the year,
particularly for new math teachers, involving substantive content, instruction, testing and assessment,
and real-world application of concepts. The NSF grant also allowed Springfield to have a certified
math teacher at every community center to assist students with after-school homework and provide
summer enrichment programs in math. The grant had strict goals, including improving minority
student performance in math, increasing female student participation in math, and improving ninth
grade performance in algebra.  Springfield received positive reports from NSF and had its funding
extended for an additiona year. Asof the summer of 2003, Springfield hoped to receive anew NSF
grant it had recently applied for in conjunction with the University of Massachusetts.

9. History Program
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The State history curriculum framework has changed twicein thelast five years, with
the current framework substantively approved in October of 2002. Because the current framework
has changed which topics are taught in which grades, the Springfield schools lack age-appropriate
textbooks aligned with the curriculum framework at the appropriate levels. For example, in 1997,
world history was taught in tenth grade and the grade 10 history MCAS test focused on world
history; as a result, Springfield purchased tenth grade world history textbooks. Under the current
framework, however, world history istaught and tested in earlier grades, and U.S. history istaught in
ninth or tenth grade and tested in the tenth grade. Springfield now hastenth grade level world history
books it effectively cannot use. The State curriculum framework suggests five different pathways,
outlining which subjects should be taught in which years, but also allows a district to make its own
pathway, solong asthreeyearsof U.S. history aretaught. Springfield has made up its own pathway
for financial reasons relating to textbook purchases.

At the elementary school level, every teacher is supposed to teach social studies, but some
schoolsteach it every day, while other schools provide amost no such instruction, depending largely
on whether a particular school is underperforming in math or English and needs to focus resources
there. There is inadequate funding for elementary level textbooks because resources are being
focused on English.*”

In the middle schools, students are supposed to receive 55 minutes of social studies per day,
but not all do, depending on the teacher and the school. The middle schoolslack basic materials and

equipment such as atlases and maps, athough the teachers try to create their own materias. In

2 However, Springfield recently obtained a professional development “Teaching
American History” grant to develop curriculum materials for the elementary school teachers.
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addition, the middle schools vary widely in terms of the computer resources available for socia
studies. The high schools have computers but no social studies software, and use of the Internet as
the sole computer resource for history is considered inappropriate.

Socia studiesclasssize varies greatly, with some middle schools having 34 students per class,
and some high schools having only six or seven students per class. History teacher James Morton
testified that at the High School of Commerce, U.S. history classes have 20 to 30 students. In such
large classes, teachers waste time on classroom management issues and have less time to devote to
teaching content. Some of the history teachers do not have enough books for studentsto take home.

The books are severa years old but are considered up to date. There are four computersin each
classroom plus ateacher’ scomputer, but it isdifficult to incorporate technology in such alarge class.
There is insufficient time to teach everything covered by the curriculum frameworks, so in U.S.
history, the teachers generally cover reconstruction through the 1970's.

Professiona development for history teachers is limited to the days required under the
teachers' collective bargaining agreement. Last year at the elementary level, however, professional
devel opment focused on math and English and did not include any socia studies, athough the socid
studies director for the district ran four programs on Saturdays for 40 teachers. There are no

history/social science resource teachers or content coaches in the system.
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10. Science Program

In the opinion of the Springfield school system’s director of science, Erline Provost,
Springfield’s science curriculum fully reflects the State science curriculum.  Only half of the
elementary schools have a separate science teacher; in the other schools, aregular classroom teacher
is responsible for implementing the science curriculum. However, there are two resource science
teachers for the elementary schools who work with the science teachers, model lessons, and help
organize lesson plans and materials.

The middle schools have science department heads to support the science teachers.

Of 51 middle school science teachers, 13 do not hold the appropriate certification and 14 are not yet
designated “highly qualified.” (Ex. 227). There are two resource science teachers for the middle
schools to work hands-on with the science teachers, model lessons, and help organize lesson plans
and materials. At the middle school level, there are not enough science textbooks, so teachers share
books, students must share in class, and students cannot take books home. The State science
curriculum framework contemplatesinstruction in alaboratory setting that contains accessto water,
flat top tables for experiments, electricity outlets, and a gas source of energy. However, of the six
middle schoolsin Springfield, the four older oneslack sciencelabs, and some of the labsthat do exist

lack running water or electrical outlets.”

% For example, science teacher Mark Dulude testified that at the John F. Kennedy Middle
Schooal, the science lab has flat tables but no running water or electrical outlets, and there is one
lab table in the front of the room with running water and gas vents, but the gasisinoperable. The
entire school has only seven working microscopes for 750 students and only nine working scales.

There are no Bunsen burners, athough the school has two hotplates available. In Dulude’s
opinion, the Kennedy Middle School lacks the necessary equipment to implement all the elements
of the science curriculum framework such as life science, urban space science, physical science
and technology. On the other hand, despite the lack of resources and the substandard lab facilities
at his school, Forest Hill Middle School, science teacher Paul Levesque opines that his students
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The science curriculum framework was promulgated in August of 2001, but many of the high
school science textbooks are ten yearsold.  In addition, the older schools do not have an adequate
number of computers to implement the technology strand of the science curriculum framework.

At the High School of Commerce and Central High School, there are science, chemistry and
physics labs, but they are not sufficient in number to serve the current student population.
Accordingly, many of the science teachers do not have an assigned classroom but are “floaters” who
movein and out of different classroomsat different times of the day, making instruction less efficient.

At the Science and Technology High School, which is aten year old building, the computers are
outdated. The Science and Technology High School does offer advanced placement classes in
environmental science, biology and physics as well as classes in astronomy.

The National Science Teachers Association recommends 24 students per lab classin order to
facilitate hands-on inquiry and sufficient teacher interaction, and maintain the safe use of equipment.
At the middle school and high school levels combined, Springfield has 83 science classes with more
than 24 students. Science teachers in the same school and even in different schools are required to
share scientific equipment such as microscopes and digital scales so that students can have accessto

modern equipment. The science supply budget isonly $2 per student per year for consumables such

get agood sixth grade science education in accordance with the State science curriculum
framework. Levesgue holds al his students to the highest expectations, from specia education
students to “ our rocket scientist.” At trial, Levesgue demonstrated a hovercraft that his students
built out of a styrofoam tray, cups and an electric motor, a project designed to teach some of the
principles of the science curriculum, particularly the technology and engineering strand.

180



as glass dides, lens paper, chemicals, batteries, and live materials. This dollar amount has been
constant for at least fifteen years, and in Provost’ s opinion, isinsufficient to implement the science
curriculum framework.

At the high school level, ten of the 70 science teachers lack the appropriate certification and
ten are not yet designated “highly qualified.” (Ex. 227). According to Superintendent Burke, the
percentage of uncertified math and science high school teachers hasincreased in recent years, largely
because of the retirement of qualified teachers and a nationa shortage of new qualified teachers;
another reason he gaveisthat Springfield paysitsteachers|essthan contiguous communitiesthat are
competing for such teachers.

Science teachers have four intensive days of professional development, including general
topics such asteaching strategies, curriculum implementation, and laboratory investigations. Provost
has also offered professiona development in response to specific needs revealed by district and
MCAS assessments, such as content offerings in biotechnology, genetics, and microscale chemistry,
and devel oping an elementary school curriculum for the solar system and weather. Over the past five
years, Springfield has used part of the previoudly described $2.6 million NSF grant to improve
professiona development for science teachers, support summer science activities, perform curriculum
assessment, and enrich the high school physics program.  1n 2003, Springfield received a$3.1 million
teacher quality grant for professional development in math and science and to recruit highly qualified
teachers. (Ex. 5204). Burke and Provost share the view, however, that the currently limited number
of certified and highly qualified science teachers at the middle school and high school levels has an

adverse impact on Springfield’s ability to implement the curriculum frameworks.
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11. ArtsProgram

The State curriculum framework for the artsisdivided into four categories: visual art,
music, theater and dance. Springfield sartscurriculum, if it can be called that, isnot aligned with the
arts curriculum framework. There are only 31 music teachers in Springfield: seventeen at the
elementary school level, eight at the middle school level and six at the high school level. (Ex. 169).
Only thirteen of the 31 elementary schools have amusic teacher, and not all studentsin those thirteen
schools actualy receive music instruction. There are 27 art teachers in Springfield: six at the
elementary level, twelve at the middle school level, seven at the high school level, and two in the
aternative schools. (Ex. 169). Only four out of 31 elementary schools have an art teacher, and again,
eveninthosefour schools, not all of the students actually receive art instruction. There are only four
theater teachers in the entire school system, three at the middle school level and one at the high
school level, and there are no dance teachers at all. (Ex. 169).

To illustrate the state of the arts: at the Balliet Elementary school, there is no art, music,
theater or dance instruction; at the Bea Elementary school, there is one music teacher for 328
students, and the teacher does not have amusic room but rather pushes her equipment from room to
room on a cart; at the Bradley School, which was renovated eight years ago, a full complement of
band and orchestra instruments was purchased but these are stored in the basement because the
district lacks funds to hire an instrumental instructor; at the Brightwood Elementary School and the
Lynch Elementary School, there is no art, music, theater or dance instruction, although the foreign
language teacher at each school runs a chorus. (Ex. 169).

Because there is no graduation requirement relating to the arts, Springfield alows each

individual school to decide whether it will offer instruction in the arts, and many schools forego the
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arts because of limited resources and the need to focus on other academic areas. The district’s
director of the arts, Vera Baker, estimates that half of the students in the graduating class of 2003
went through twelve years of public school without any arts instruction at all.

Clearly, Springfield is not implementing the arts curriculum framework. Baker has calculated
that Springfield would require atotal of 249 teachersto provide “bare bones’ music, art, dance and
theater instruction to all students, based on aratio of one teacher for every 400 students. (Ex. 168).
The 61.5 arts teachers who were teaching in the district in the 2002-2003 school year do not come
close. (Ex. 169). Rather, the teacher-student ratio isthefollowing: 1:858 for music, 1:985 for visual
art, 1:6,050 for theater, and none for dance, based on the total student population of the Springfield
public schools of about 26,600.

12. Health and Physical Education

Springfield’s health curriculum is not completely aigned with the State health
framework. Over the past ten years, the school system’s health department budget has been funded
by the Health Protection Fund (cigarette taxes). In 2003, however, there was no such funding
available and the health department had no budget for instructional and programmatic expenditures.

Most of the elementary schools have one health/physical education teacher, but five or six
schools do not; in these cases, the regular classroom teacher is responsible for health education.
There are space and resource problemsin at least some of the elementary schools. For example, in
the DeBerry Elementary School, the health classes are taught in the women’s shower room in the
basement; thereisno VCR, computer or overhead projector availablein theroom; and thereare only
three textbooks for the teacher to use, so she makes copies of materials for students. Students at

DeBerry get only three months of health/physical education instruction per year; and the gymnasium
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at DeBerry is aso the auditorium and cafeteria. As aresult, there are always students eating in the
gymnasium during physical education classes.

Students receive a total of about ten weeks of health instruction during their three middle
school years. One middle school, Van Sickle, has no health teacher. Most schools are unable to
cover all twelve standards contained in the health curriculum framework.

Students are required to pass one half credit of health to graduate high school. The health
teachers in the high schools are not able to cover all twelve standards contained in the framework.

Based on recent surveys, children in Springfield have numerous serious health issues,
including alcohol and marijuana abuse, poor nutrition, high obesity rates, a large percentage of
sexually active middle school age children, high teenage pregnancy rates and numerous studentswho
areHIV positive or living with adultswho are HIV positive. Director of Health, Physical Education
and Family and Consumer Sciences Colleen Walshisof the opinion that Springfield cannot adequately
implement the health curriculum framework. From the evidence presented, | can come to no other

conclusion.**

%There was no substantive testimony presented about the foreign language program.
Superintendent Burke testified generally that severa years ago, Springfield decided to make
foreign language a required subject for all students because it was to be tested on the MCAS
exam, but that beginning in 2003-2004, the district was scaling back the foreign language program
because of budget restrictions.
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13. Libraries

The plaintiffs school library expert, Dr. Markuson, has spent significant time working
with the Springfield school department on building or rebuilding anumber of individual school library
collections as part of school building or renovation projects; thiswork was done independently of the
present case. | accept her opinion that the Springfield public school libraries include a number that
have viable print collections and computer resources, although the materials by now are aging, but
also include a number of schools that have “abysmal” libraries, and in one case, Forest Park
elementary school, almost a non-existent library collection. The school libraries do not meet the
MSLMA standards of books per students, and a full 87% of the libraries fall below the actual
statewide average of 17.3 books per student. (Ex. 231). Many schoolsin Springfield have no funds
for periodicals. Schools receive between 0 and $500 per year to maintain their libraries including
purchasing new text and maintaining on-line subscriptions, an insufficient amount to provide for the
research skills contemplated by the curriculum frameworks.

14. Technology
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On average, Springfield has a 4:1 student to computer ratio, but it cannot move
computers around to achieve equity because most of the district’s computers were purchased with
bond money for particular schools or with individua school grants. (Ex. 166, 226). While newer
schools in Springfield have met the 5:1 student to computer ratio that the State technology
benchmarks called for by 2003, many older schools have not. Twenty-four of the 31 elementary
schools do not meet the 5:1 ratio, four out of six middle schools do not meet it, and four out of eight
high schools do not meet it. (Ex. 163A). Springfield reported that by 2002, 57.66% of the
classrooms had computers connected to the Internet, far below the 100% benchmark that the State
set for 2003. (Ex. 5165; ex. 20). Asistrueof al thefocusdistricts, Springfield has been designated
by the department as a high needs district in terms of the number of computers and Internet
connectivity.

Springfield has 28 instructional technology teachers and one assistant teacher, and fourteen
computer and information technology teachers. In addition, Springfield has two technology
integration instructorsto serve the entire school system, one for e ementary and middle school, and
one for high school. These instructors assist teachers in the use of hardware as well as how to
integrate technology into the classroom. Nonetheless, Springfield does not meet the department’s
technology benchmarks in terms of staff to assist teachers in integrating technology into the
curriculum or technology professional development. (Ex. 163A).

In FY 02, Springfield spent over $3 million on technology related salaries, hardware, software,
instruction, maintenance and networking. It received Federal and State grants totaling aimost $2

million, and additional Federa dollarsfrom the Federa E-rate program, money raised by imposing a
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small charge on all phone bills under the Telecommunications Act of 1996.% There are apparently no
State funded technology grants. Inthe opinion of Superintendent Burke and Robert Hamel, the staff
member who supervisestechnology for the school district, Springfield does not have sufficient funds
or other resources to implement effectively the technology curriculum framework, even with al the
grant money it has received.

15. Vocational Education

The Roger L. Putnam Vocationa Technical High School (Putnam) is Springfield’ sone
vocational school. 1n 2001, Putnam had 1,442 students, and 30% of these students received specidl
education services. (Ex. 5126). The school facility was built in 1938, and has not been kept up over

theyears. Physically, academically and programmatically, Putnam is a school in deep trouble.

®The E-rate program is not a grant but rather, provides 80 to 90% discounts on Internet
services for individual schools or school districts based on the percentage of free and reduced
lunch students in the district. Springfield has used the E-rate program to upgrade the technology
infrastructure in the schools, especialy Central High School, and to purchase equipment. In
January of 2003, Springfield submitted 28 applications for E-rate assistance, but by July of 2003,
only one had been approved. In the FY 04 budget, based on its history of applications, Springfield
assumed that it would receive $1.36 million in E-rate refunds. (Ex. 156). Springfield applies for
E-rate discounts for every project for which it can afford the co-payment.
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a. Academic Program

In March of 2002, the department conducted a school panel review of Putnam.
(Ex. 5126). The panel report identified attendance asamajor problem, with only a76.2% attendance
rate in 2000, and students missing an average of 42.8 days of school out of atotal of 180, or 23.7%.
(Ex. 5126). Thereport concluded that Putnam did not have an adequate plan in place for improving
student performance, and expressed concern about the lack of coordination between the academic and
vocational sides of the school. (Ex. 5126). Thereport aso concluded that the current fiscal climate
would make it nearly impossible to increase resources to provide necessary building improvements,
updated books, supplies, technology and additiona staffing. (Ex. 5126).

In the spring of 2002, the board declared Putnam an underperforming school based on its
MCAS scores, thefirst high school in the State to be declared underperforming. (Ex. 5126). 1n 2002,
76% of Putnam’ s studentsfailed the grade 10 English language artsMCA S exam and 91% failed the
grade 10 Math exam. (Ex. 218).%

According to Putnam headmaster William Goodwin, over the last ten years, 60% of the
students entering Putnam in the ninth grade read and calculate on a sixth grade or lower level.
Putnam hasimplemented a preparatory program which isessentially set at a pre-ninth grade academic
level, and it means that some students will take five yearsto graduate. Students are given intensive
instruction in core subjects such as English, algebra and world history to enable them to understand
the ninth grade curriculum the following year.

In the ninth and tenth grades, Putnam students spend 60% of their time on academics and

%In 2001, 82% of Putnam students failed the grade 10 English language arts MCAS
exam, and 89% failed the grade 10 math exam. (Ex. 218). 1n 2000, 95% of studentsfailed the
Grade 10 ELA exam, and 95% failed the Grade 10 Math exam (Ex. 5126).
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40% on vocational training, while in eleventh and twelfth grades, they spend 50% on each. The
schedul e alternates one week of academics with one week of vocational instruction; however, inthe
ninth and tenth grades, the vocational week includes one daily period of math and one daily period of
English. Putnam hasaso created remedial classesin reading and writing and algebraand geometry to
give students the necessary skills to pass the MCAS exam.

Ninety-one percent of the teachers at Putnam are certified and 71% of core academic classes
are taught by “highly qualified” teachers. (Ex. 218). Goodwin opines that the academic staff at
Putnam have been “beaten down” over thelast fifteen years by the difficulty of teaching at the school,
and have lowered their expectations for the students. Putnam’s professiona devel opment
concentrates on school-wide implementation of the Collins writing method, which uses focused
correction activitiesto ssmplify the writing processfor students. Putnam isalso working on creating
smaler learning communities in which students will be grouped into three broad vocational blocks:
construction and design; transportation, communication and technology; or health, human services
and hospitality. All studentswithin aparticular block will have the same teachersfor English, math,
science and social studies, and the academic teacherswill meet regularly with the vocational teachers
in that block to get to better understand and assist the students.

The academic facilities at Putnam are very poor. In onewing of the building, the classrooms
have been created by the use of fabric dividersthat are five and one-half feet tall. The sciencerooms-
- SX in number -- do not have much lab equipment at all. There are two electronic graduate scales
and perhaps one microscope for the entire school, but no Bunsen burners or working gas.  Until
2000, the school had only ten computers with Internet access, but recently Goodwin used Federal E-

rate money to add awireless Internet mobile lab with fifteen laptop computers. Thereare not enough
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textbooks for students to have their own, so they must share in class and cannot take the textbooks
home. The school cannot afford to purchase new U.S. history textbooks recommended by the
history curriculum framework, so only teachers will have them.

Putnam’ s educational budget comes from the school department’ s regular budget. 1n each
of the past three years, Putnam has received a $75 per student allocation for academic supplies and
materials, which comesto approximately $108,000.%" Last year, Putnam spent $41,000 of that money
to lease and service the school’ s seven copiers and provide toner, and $40,000 for the bulk order of
paper, pencils, pens, envelopes, etc. Severa thousand dollars were spent on the library, and the
remaining $2,500 was spent on college materials and discretionary items such asfeesfor the National
Honor Society. Putnam’s department heads gave Goodwin a $220,000 request for critical
textbooks and supplies, but Putnam received only $120,000 in additional funds from the
superintendent as aresult of its underperforming status.

b. Vocational Program

In December of 2002, the department performed an audit of Putnam under
G.L.c. 74, thevocational education statute. Asaresult of thisaudit, the school’ s electronics service
technician program was decertified, and Springfield will have to pay for the 50-60 students in the
electronics program to receive electronics training elsewhere, if they wish to do s0.”

The culinary program was amost decertified because the facilities are too small and not

" William Goodwin, the headmaster of Putnam, testified the total for supplies and
materials was $87,000 per year. The evidence did not explain how that figure was calculated,
because it is lower than $75 per student.

%such students could attend Dean Vocational Technical High School in Holyoke or
Pathfinder Regional.
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appropriately modern.*® The hotel management program was also almost decertified becauseit lacks
facilities that are a mock-up of a modern hotel and also lacks computer programs to help give
students management skills, although students get some on-sitetraining at alocal Marriott hotel. The
electrical program has obsolete motor control equipment, but recently received agrant in partnership
with the Western Massachusetts Electric Company, which makes its training facilities available to
Putnam students and provides personnel and resources. The metal fabrication program also has some
old and somefairly new equipment, but there is no computerized equipment meeting the standard in
the industry today. Putnam students are not able to compete favorably for metal fabrication jobs
because of their lack of experience.

The nursing program has poor facilities, but the students are trained largely in the field, in
local nursing homes and hospitals. The automechanics and autobody programs have facilities which
are appropriate but poorly ventilated, causing air quality problems. The cosmetology programisone

of the most successful programs.

Pt is necessary to walk through the kitchen to get to the Putnam Pride restaurant where
students serve the food, and water |eaks through the restaurant ceiling.
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The result of the department’s Chapter 74 audit was that none of Springfield's vocationa
programs were approved and most were put on warning status. A primary reason for lack of
approval isthat Putnam lacks the requisite contemporary technology in variousindustriesto giveits
students the skills necessary to meet national industry standards and be competent to take an entry-
level position in the workplace.'®

In early 2003, Putnam developed a school improvement plan and a local plan addressing
vocational improvement issues. (Ex. 1008). Because of the recency of thisplan at thetimeof trid, |
heard no evidence about the implementation or effect of this plan on the school or student

performance.

199gjx vocational programs at Putnam have recently been eliminated or reconfigured
because Springfield cannot afford to make the necessary changes to maintain certification. For
example, the machine shop was closed because it is an electronically advanced heavy industry and
the school’ s equipment dates back to the 1950's, and because the program requires strong math
and science skills, which most Putnam students lack. Putnam’ s heating, ventilating and air
conditioning (“HVAC”) program was closed in 2002 because of insufficient funding to modernize
the program, as the industry has become highly computerized. The horticultural program was
closed because of difficulties with the greenhouse.
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In Superintendent Burke's opinion, the problems at Putnam are largely related to lack of
financial resources. He admitsthat there has been some historical neglect of the school on the part of
the city and the school department. Putnam'’s vocational budget is funded by Federal “Perkins’
money,'** which allows spending on equipment and professional development but cannot be used for
textbooks or small tools. In past years, most of the Perkins money was spent on teacher salaries
rather than on upgrading equipment and the learning environment. 1n 2004, Putnam will receive
$663,000 in Perkinsfunds, which it intendsto use for heavy equipment for the autobody, culinary and
graphic arts programs.

16. Special Education
In 2003, Springfield educated 5,411 special education students. In 2002-2003, 19.2-
19.4 % of dl studentsin Springfield were special education students. (Ex 5224A; ex. 228).

The department conducted a coordinated program review (CPR) of the Springfield school
district in March of 2001, focusing on the district’s implementation of State and Federal specia
education, civil rights, Title | and Transitional Bilingual Education requirements. (Ex. 5172). The
CPR report, issued in October of 2001, concluded that Springfield was able to document the effective
use of pre-referral teams and has appropriate assessment procedures and instruments in place to
identify students with disabilities. (Ex. 5172). However, staff cuts since 2001 probably call the

validity of this conclusion today into question.'®

191506 the Carl D. Perkins Vocational and Technical Education Act of 1998, 20 U.S.C. §
2301 et. seq.

192 For example, the schools use service teams composed of guidance counselors, school
adjustment counselors (social workers), and teachers to devel op strategies and interventions to
help students learn without making a specia education referral. Springfield has 91 service teams
for the total school population of 26,600, and each school has at least one service team.
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However, Springfield laid off 19 of its 60 guidance and school adjustment counselors for the
2003-2004 school year. These staff reductions must have an impact on the effectiveness of the
service teams.
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The 2001 CPR report concluded that Springfield was not meeting the professional standard of
having appropriate, timely and efficient special education referrals. (Ex. 5172). The report further
concluded that due to insufficient staff, Springfield has difficulty meeting required time lines for
determining eligibility and developing individua education plans (IEPs). (Ex. 5172). In the 2002-
2003 school year, approximately 1,700 students were referred for special education evaluation.
However, Springfield had only 22 school psychologists that year to conduct the initial assessment
which leads to an |1EP team meeting to determine eligibility for specia education services; four of
those 22 school psychologists werelaid off for the 2003-2004 year. 1nthe opinion of David Cruise,
Springfield's executive director of human resources, the school district has a severe need for an
increased number of school psychologists to perform assessment, testing and counseling. Cruise
estimates that Springfield needs five to seven additional psychologists.

The problem is exacerbated by Springfield’s difficulty in attracting and retaining bilingual
psychologiststo serveitsincreasing Hispanic population, and the lack of sufficient testing protocols
in Spanish and other languages. There are only four Hispanic psychologists for astudent population
that is47% Hispanic. In the opinion of Sandra Hill, the executive officer for special education for
the district, adisproportionate number of Latino aswell as African American boys areinappropriately
referred for specia education services, athough Springfield has been working for several yearswitha
private agency to correct this problem.

The 2001 CPR report noted that Springfield does not consistently maintain facilities that are
conducive to learning, facilitate integration, and provide equal access and opportunity for specia
education studentsto achieve. (Ex. 5172). Inthe 2002-2003 school year, Springfield employed 475

special education teachers, but for 2003-2004, Springfield laid off 45 of these teachers, almost 10%
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of the total special education teachers in the system. The department has specified that specia
education class sizeratios should be elght students with one teacher, twelve students with one teacher
and a paraprofessional, and sixteen students with one teacher and two paraprofessionals. InMarch
of 2002, Springfield had 115 special education classrooms that exceeded these class size
requirements. Even after hiring afew additional teachers and adjusting class schedules, Springfield
still had 53 classes over the class size requirements.  Due to lack of space in many schools, special
education psychologica assessments and tutoring sessions are conducted in hallways, while special
education classes are taught in cramped basement spaces such as former storage areas.

Springfield uses an adaptive learning program for students at the elementary through high
school levels in which specia education students spend a significant part of their day in a separate
special education classroom.  Only 44% of specia education studentsin Springfield spend lessthan
25% of their school day outside the regular education classroom,'® compared to the statewide
average of 65%. (Ex. 81B). ldealy each classroom would have both a regular and a specia

education teacher, but Springfield cannot afford to have moreinclusion teachersin classrooms. Inthe

193 gpending less than 25% of the school day out of the regular classroom means that

more than 75% of the time, the special education students are in the regular classroom. If 44%
of the students follow this pattern, it signifies that 56% of the special education students spend
more than 25% of their school time in separate classes - that is, outside the regular education
classroom.
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opinion of Sandra Hill and Superintendent Burke, Springfield lacks sufficient resources to educate
more specia education students in the least restrictive environment with access to the genera
curriculum.'®

Superintendent Burke also stated that Springfield lacks the necessary professional
development for specia education teachers and the necessary support for general education teachers
who teach studentswith disabilities. Of 118 middle school special education teachers, 31 do not hold
the appropriate specia education certification, while 57 are not yet designated “highly qualified;” out
of 127 high school specia education teachers, 43 lack the appropriate certification and 89 teachers
are not yet designated highly qualified. (Ex. 227). Most specia education teachers at the high school
level are not certified in content areas such as chemistry, biology, and math.

Springfield offers special education training for both special education and regular teachers
during the professional devel opment days Springfield teachers must attend in August, but the district
provides no in-classroom training or coaching. There is not enough common planning timein which
regular and specia education teachers can collaborate on how to best provide services to special
education students. In addition, special education teachers lack the same access to materials that
general teachershave. The schools cannot afford to buy enough specia education materials such as
workbooks, particularly because teachers need to have multiple grade level materials for students

who, although they are in the same grade, function at different developmenta levels.

1%Although the 2001 CPR Report concluded that Springfield was able to document the
placement of students in the least restrictive environment, it also found that inappropriately
restrictive placements were common for students with emotional disabilities. (Ex. 5172).
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The 2001 CPR report concluded that Springfield has been very successful in aigning its
special education curriculum with the curriculum frameworks. (Ex. 5172). Nonetheless, Springfield
lacks sufficient resources to meet the commonly accepted goal of having educational outcomes for
specia education students (except for students with cognitive disabilities) comparable to those for
regular education students. The Superintendent testified, without contradiction, that 80% of the
specia education students in the class of 2003 in Springfield, approximately 150 students, did not
pass both the ELA and math MCAS tests and therefore did not qualify for a competency
determination, although some were granted the determination through the appeals process. (Burke
testimony, 6/17/03, pp. 90-91). In general, MCAS passage rates for special education studentsin
Springfield, and al the other focus districts, lag far behind those of regular education studentsin al
grades and in both math and English. In Superintendent Burke’ sopinion, which | credit, the high rate
of MCAS failure for special education students shows that the special education curriculum is not
being delivered effectively.'®

The Superintendent is a so of the opinion that agood number of studentsin Springfield with
disabilitieswho are sent to expensive out-of-district placements go there because of the deficienciesin
Springfield’s delivery of special education services. Tuition for out-of-district special education
programs rose from $10.8 million in FY 99 to an estimated $16.8 millionin FY03. For FY 02, there
was an $11.4 million difference between the State reimbursement for out-of-district tuition and the
actual expenditure, and Springfield had to take funds from other budget areas to make up the

shortfall. Moregenerally, in FY 02, Springfield spent atotal of approximately $51 million on specia

1% The number of inappropriately certified special education teachersin the district,
described in the text above, may be related to the high MCAS failure rate as well.
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education, but received only $28 million from Chapter 70, IDEA and other Federal funds, and out-of
district rembursements. The difference came out of Springfield’s general education budget.’®
17. Teachersand Teacher Openings
In 2002, Springfield employed 2,639 teachers, 12% of whom were not licensed at all.
(Ex.5034). Two percent of al teacherstaught out of their field, while 46 teachers taught out of their
field for one or more periodsaday. (Ex. 5034). Springfield’ s executive director of human resources,
David Cruise, opines that most of the uncertified teachers are in the specia education and bilingua
areas, foreign language, math and science. These teachers have waiversfrom the department and are
working toward certification. Cruise believes that most of the teachers teaching out of field are
science teachers teaching math classes.
In the district profile for Springfield published on the department’s website, the average
teacher’ ssalary in Springfield was reported as $39,879in 1997, and $48,800in 2001. (Ex. 52254A).
Springfield hired 75 new teachers for the 2003-2004 school year, fewer than normal.
Springfield has the most difficulty filling positions for mathematics, science, specia education
teachers, bilingual teachersand certified librarians.  Although Springfield has expanded its outreach
program, and goes to colleges which conduct on-campus recruitment, it does not use incentive

money to attract teachers.

1% qyperintendent Burke estimated that in FY 04, Springfield will spend approximately
$54 million on special education, but will only receive $30.5 million in State and Federal funding.
The district will pay the difference by not funding other areas like art, music and technology.
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18. Professional Development

Springfield has paid the $300 application fee for twelve of its teachers to become
nationally accredited by the Board of Professional Teachers Center. Springfield hastwo certification
mentors to help teachers during the certification process. Uncertified teachers are required to make
substantial annual progress toward certification. Teachers who are not certified within three years
arelaid off, as severa teacherswere in Spring of 2003. Springfield also dismissed three teachers for
poor performance in 2002 and two or three in 2001.

The Springfield teachers' collective bargaining agreement mandates 35 hours or five days
professional development training in August, before the start of the school year. A variety of
professiona development courses or workshops are offered at that time and at least to some extent,
the teachers may choose what to take. Because of limited resources, Springfield haslargely focused
its professional devel opment on literacy and math, and needsto increase professional traininginsocid
studies, science, health and art. In August of 2002, all teachersin Springfield received ten hours of
professional development in reading and ten hours in math. Springfield' s districtwide professional
development plan in 2003 focused on implementation of the science plan, the pupil progression plan,
the reading plan and the English language learner plan. Most teachersin Springfield take 20 hours of
professiona development ayear in addition to the 35 contractually mandated hours. Teachers aso
get five hours of additional professional development a month, including faculty meetings, team
meetings and parent conferences.

Springfield has 40 to 45 resource teachers who provide instructional support to teachersand
model and demonstrate lessons. A resource teacher must be a certified teacher, have a master’s

degree, and have five or more years classroom teaching experience. Springfield provides significant
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specialized training to the resource teachers, although some of them do their own course work in
pursuing advanced degrees. Springfield also has several teacher specialists who focus on ELA and
math and work throughout the school system in grades K-12 to help teachersimprove instruction as
needed.

New teachersin Springfield receive four days of State-mandated induction and amentor, who
does not necessarily teach in the same subject area. The teachers collective bargaining agreement
calsfor al newer teachersto be observed and eval uated annually until they reach professional teacher
status. Professional teachers are observed every other year in a comprehensive eval uation process,
but principals may informally observeteachersat any time. Thehundredsof paraprofessonasinthe
school district are evaluated annually for ten years, after which they are evaluated every other year.
Cruise opined that Springfield has ensured that its teacher performance standards are aligned with
State guidelines.

In Superintendent Burke's opinion, Springfield has a largely successful professiona
development program in terms of meeting the goals of offering opportunitiesfor teachersto become
certified and “highly qualified” under NCLB, and providing informational professiona devel opment
for al teachers, particularly specia education teachers. Director of professional development Mary
Kate Fenton believes, however, that Springfield does not have the capacity to provide enough actual
“embedded,” on-site coaching and modeling for teachers, and without this, the district is not
providing its teachers with the professional development they need to master the State curriculum
frameworks and deliver them to students. In particular, she believesthat Springfield cannot provide
important on-site support for teachers to help them implement what they learn in professiona

development workshops, nor can it provide sufficient common planning time to enable teachers to
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cooperate in implementing the curriculum framework and individualize instruction to studentsin need.
In the middle schools, teachers have one 42 minute period of team planning time aweek aswell asa

daily individual planning period. At the high school level, staff members are able to meet asateam
once a month.

19. School Buildingsin Springfield

There are significant issues of overcrowding in many of Springfield’'s elementary,
middle and high schools. Further, Superintendent Burke testified that Springfield has major problems
with respect to maintenance and repair of school buildings. In FY 01, Springfield had a foundation
budget of $10.4 million for maintenance and $6.8 million for extraordinary maintenance, but actually
spent only $9.5 million for maintenance and $76,139 for extraordinary maintenance. (Ex. 155).
According to Burke, one problem in Springfield is that the extraordinary maintenance funds are not
under the direct control of the school department, but are controlled by the city’s department of
physical management. |1n addition, many buildings are subject to alocal historical association review
process, and if a project requires mgjor renovations, it will implicate Federal accessibility laws,
sometimes requiring millions of dollars of work to update.

Over the last ten years, Springfield has received $131.2 million in school construction
reimbursements from the department’ s school building assistance program. (Ex. 5196). Three new
elementary schools, Boland, Glickman and Milton Bradley, have been built within this time period.
Extensive renovations were performed on four other schools. The Commerce High School was
renovated in 1998, and the High School of Science and Technology was built approximately ten years
ago. No renovation has been done at Putnam V ocational Technical High School; the district has not

sought any funds from the State’ s school building assistance program for this purpose.
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20. Dropouts

In 2003, there were an estimated 1,136 students in the twelfth grade. (Ex. 68).
Superintendent Burke testified that with respect to the 2003 graduating class, approximately 1,000
students had officially left the system by June, either as dropouts or to enroll in GED programsor the
military. Burke estimatesthat in general, approximately 60% of students who begin ninth grade do
not graduate with their classfour yearslater. The department reports Springfield’ s dropout rate for
the 2000-2001 year as 8% compared to a statewide rate of 3.5%. (Ex. 5224A). In the opinion of
Superintendent Burke, reducing the dropout rate is an important goa of the public schools, but
Springfield is hampered by alack of funds for truancy and attendance services, and lack of funds to
provide special interest programs that keep children in school such as art, drama, dance and music.
Springfield hasfailed to fund such programs because it has limited resources and has chosen for some
yearsto fund foreign languages (which the district understood would be atested MCA S subject), and
to focus on full-day kindergarten. Moreover, the district has faced steady expansion in special
education programs, which are required to be funded.

Springfield does have severa alternative programs for students at risk of dropping out, such
asthe Bridge Academy, which serves 75 to 80 students with serious attendance problems and/or law
enforcement involvement. Springfield High School isan alternative high school serving 200 students
who do not have severe learning or behavioral problemsbut are not successful in regular high school.

Springfield aso runs an aternative high school program at the M assachusetts Career Development
Institute. In addition, the Springfield Academy serves children in grades K-12 with seriousbehaviora
problems such as those who are fire setters or sex offenders.

Superintendent Burke testified that Springfield would like to provide extended day and
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extended year programs to students at all grade levels to help prevent dropout, but lacks the
resources to do so. Springfield is planning a program where entering ninth graders will start the
school year in the summer, six weeks early, to gain instruction on the four core academic areas, study
skills, and help adjusting to the high school environment. However, the city cannot afford such a
program for second, third and sixth graders. In 2003, Springfield received six grants totaling $1.5
million for summer and extended day programs offering tutoring and MCASremediation. Thesehave
been substantially cut.
21. Springfield’s M CAS Results

a Class of 2003

In 2003, there were an estimated 1,136 studentsin the twelfth grade. (Ex. 68).
As of June, only 73% of these students had passed the MCAS exam and were €ligible for a high
school diploma. Asof September of 2003, 77% of the class of 2003 had passed MCA S and achieved
a competency determination; the statewide percentage was 95%. (Ex. 1069).

b. District MCAS Results for All Students

What followsisasummary of the MCAS performance of all studentsenrolled
in the Springfield public schools by grade and subject matter tested for all the years between 1998
and 2003 that the particular subject was tested.

1. Tenth Grade MCAS Results, Percentage of Students by
Subject Matter and Performance Level

Grade 10 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003

Advanced 1 0 1 3 4 5

Proficient 10 12 12 15 20 25
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Needs |mprovement 29 28 26 32 32 36
Warning/Failing 60 60 61 50 43 34
Grade 10 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 1 1 3 2 3 5
Proficient 4 4 7 9 9 13
Needs |mprovement 12 12 14 24 24 29
Warning/Failing 83 82 77 66 63 53
Grade 10 Science and Technology™®”’

Performance L evel 1998 1999 2000

Advanced 0 0 0

Proficient 6 7 8

Needs |mprovement 26 25 23

Warning/Failing 68 68 69

2. Seventh and Eighth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 8 English Language Arts

Performance L evel 1998 1999 2000 2001
Advanced 0 0 1 1
Proficient 24 22 29 32

197 Science and technology was a separate MCAS test for tenth grade students for the
three years set out in the text, but the board then stopped testing tenth graders in this subject.
The board anticipates including science and technology as a tenth grade test again in 2007. (Ex.
1090; Driscoll testimony, 10/27/03).
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Needs |mprovement 43 42 38 43

Warning/Failing 33 36 33 25

Grade 7 English Language Arts

Performance L evel 2001 2002 2003

Advanced 1 2 1

Proficient 22 30 29

Needs |mprovement 42 39 47

Warning/Failing 35 30 23

Grade 8 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003

Advanced 1 0 1 2 1 1

Proficient 8 5 6 7 5 6

Needs Improvement 15 17 15 23 24 21

Warning/Failing 76 77 77 68 70 72
Grade 8 History

Performance L evel 1999 2000 2001 2002

Advanced 0 0 0 0

Proficient 1 1 1 1

Needs |mprovement 12 18 22 19

Warning/Failing 87 79 77 80

Grade 8 Science and Technology

Performance L evel 1998 1999 2000 2003

Advanced 0 1 1 0
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Proficient 8 6 7 5
Needs Improvement 17 13 16 23
Warning/Failing 75 81 76 71

3. Fifth and Sixth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 6 Mathematics

Performance L evel 2001 2002 2003
Advanced 2 1 2
Proficient 7 10 8
Needs Improvement 22 21 27
Warning/Failing 70 67 62

Grade 5 Science and

Technology
Performance L evel 2003
Advanced 7
Proficient 20
Needs |mprovement 39
Warning/Failing 33

4. Third and Fourth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 4 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 0 0 0 2 2 3
Proficient 7 7 7 26 29 29
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Needs Improvement 62 66 69 438 a7 46

Warning/Failing 31 27 24 24 22 22

Grade 4 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 3 4 3 3 4 4
Proficient 12 12 16 12 15 17
Needs | mprovement 43 45 48 47 43 46
Warning/Failing 42 39 33 38 38 34

Grade 3 English Language Arts

Performance L evel 2001 2002 2003
Proficient 39 44 42
Needs |mprovement 46 42 41
Warning 15 14 17

(Ex. 5224A, Springfield).

3. Spring 2002 Fourth and Eighth Grade MCAS Results for Special
Populations of Students

1. Studentswith Disabilities and Limited English Proficiency,
Percentage of Students by Grade, Subject Matter and Performance
Level

Grade 4 English Language Arts

Performance L evel Disabled LEP Regular'®

Advanced 0 1 3

1% The “regular” students category is comprised of all students who do not meet the
definition of disabled or limited English proficiency (LEP).
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Proficient 8 10 35
Needs Improvement 44 36 49
Warning/Failing 438 53 13
Grade 4 Mathematics

Performance Level Disabled LEP Regular
Advanced 0 0 5
Proficient 6 5 18
Needs Improvement 36 24 a7
Warning/Failing 57 71 30
Grade 10 English Language Arts

Performance Level Disabled LEP Regular
Advanced 0 0 5
Proficient 3 41 22
Needs Improvement 20 24 34
Warning/Failing 76 35 39
Grade 10 Mathematics

Performance Level Disabled LEP Regular
Advanced 0 0 4
Proficient 3 6 10
Needs Improvement 8 41 26
Warning/Failing 89 53 60
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2. Race/Ethnicity'®®, Percentage of Students by Grade, Subject Matter
and Performance Level

Grade 4 English Language Arts

Performance L evel AA | API H NA | W M/
]
Advanced 2 2 1 7 3
Proficient 27 46 19 45 35
Needs |mprovement 53 46 48 39 53
Warning/Failing 19 6 31 9 9

Grade 4 Mathematics

Performance L evel AA | API H NA | W M/
]
Advanced 2 6 1 10 6
Proficient 11 28 9 28 18
Needs |mprovement 47 48 41 43 45
Warning/Failing 40 18 48 18 30

Grade 10 English Language Arts

Performance L eve AA | API H NA W M/
@]

Advanced 3 4 1 11 7

Proficient 19 37 11 37 25

199 gtudents taking the test self-identified as African American/Black (AA), Asian or
Pacific Iander (API), Hispanic (H), Native American (NA), White (W), or Mixed/Other (M/O).
Note that the scores of Native American students were not reported, to protect confidentiality.
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Needs Improvement 35 41 30 30 41

Warning/Failing 43 19 58 23 27

Grade 10 Mathematics

Performance L evel AA | API H NA | W M/
@]
Advanced 2 13 1 9 5
Proficient 7 10 4 21 14
Needs Improvement 26 50 16 37 27
Warning/Failing 65 27 79 33 55

3. Low Income Students (Free or Reduced Price Lunch), Percentage of
Students by Grade, Subject Matter and Performance Level™*°

L ow Income Students
Performance Level Adv. Prof. N.I. FIW
Grade 4 English Language Arts 2 26 48 24
Grade 4 Mathematics 3 12 44 41
Grade 10 English Language Arts 5 14 35 46
Grade 10 Mathematics 3 7 22 68
(Ex. 177).

19 No group is provided for comparison to the low income students.
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22. Springfield’s SAT Scores

In 1995, the average verbal SAT score for Springfield high school seniors taking the
test was 435, and the average math score was 440, with a 45% participation rate. In 2000, the
average verbal SAT score was 439, and the average math score was 437, with 51% of seniors

participating. (Ex. 5224A; 1072).

F. TheWinchendon School District: Specific Findings

Winchendon is a small town in northern Worcester County. It had a total public school
enrollment of 1,896 in the 2002-2003 school year. (Ex. 5224A). Winchendon has a total of four
schools: Marvin School, which houses a public school preschool program; Memoria Elementary
Schooal, for kindergarten through grade 3; Toy Town Elementary School, for grades 4 through 6; and
Murdock Middle High School for grades 7 through 12. 1n 2002-2003, 93.6 % of Winchendon's
school-aged children attended public schools. Winchendon is a member of the Montachusett

Vocationa Technical Regiona School District.
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1. Demographic Information

Winchendon’s school population includes very few minority students. Of the total
student population in the 2002-2003 school year, 94.6 % were white, 2.6 % were Hispanic, 1.5 %
were African American, 1.3 % were Asian, and 0.0% were Native American. Winchendon reports
no children with limited English proficiency. Winchendon' s specia education student popul ation was
18.9% in 2002-2003, compared to 15.2 % for the State asawhole. The percentage of sudentsinthe
district who are reported to be eligible for free or reduced price lunch was 23.6 %, compared to a
statewide average of 26.2%. However, Winchendon ranksin the lowest quartile of the Statein terms
of median family income, and, like the other focus districts, close to the bottom of every measure of
wealth in the Commonwealth. In 1999, its per capitaincome was $18,798, ranking Winchendon as
321 out of 351 cities and towns; its median household income was $43,750, which was 289 out of
351; its median family income was $50,086, which was 308 out of 351, and its equalized property
value per capita placed it at the rank of 346 out of 351. (Ex. 1079).

2. School Funding

Between 1993 and 2003, Winchendon’s actual net school spending (NSS) almost
tripled, from approximately $5.78 million to amost $14 million, whileits enrollment over thisperiod
of time increased but certainly did not triple. Asin all the focus districts, there has therefore been a
rea increase in funds available for Winchendon’s schools over the last decade, and not simply an
increase tied to enrollment.

In FY 93, Winchendon’ s foundation budget was $7.8 million, with a Chapter 70 contribution

of $3.3 million. By 2001, Winchendon'’s enrollment had grown by about 300 studentsto 1,856 and

the foundation budget was $11.4 million, with a Chapter 70 contribution of $8.75 million. In FY 02,
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enrollment grew dlightly, but the foundation budget grew by 12.6% to $12.8 million, with a Chapter
70 contribution of $10.4 million. The required NSS increased by 15.3 %, and the actual NSS was
$13.5 million, an increase of 12% from the previous year.

In FY 03, Winchendon’ sfoundation budget decreased dightly to $12.67 million, with the same
Chapter 70 contribution asin FY02. Therequired NSSin 2003 was $14.4 million, and, asindicated
above, the actual NSS was amost $14 million. For FY 04, Winchendon's foundation budget was
$13.1 million, with a Chapter 70 aid contribution of $9.5 million, a decrease of 8.8%; the required
NSS decreased to $13.7 million. (Ex. 5065A). The actual NSS for FY 04 is not known yet, but is

expected to be at or around the foundation budget level.
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When Winchendon’ s foundation budget is considered on a per pupil basis, the figures are as

follows:

Dollars per Pupil Per centage of Foundation

Fdn Budget Ch70Aid Actual NSS Ch 70 Required NSS Actual NSS
FY 93 $5,030 $2,156 $3,717 42.9% 73.9% 73.9%
FY 01 $6,145 $4,892 $6,480 79.6% 105.4%  105.5%
FY 02 $6,817 $5,542 $7,152 81.3% 107.9%  104.9%
FY 03 $6,730 $5,548 $7,427 82.4% 113.7% 110.4%
FY 04 $6,989 $5,077 72.6% 100.0%

Chapter 70 Aid as Percent of Actual NSS
FY 93:58.0%
FY 01:75.5%
FY 02:77.5%
FY 03:74.7%
FY 04:
In FY 03, Winchendon received State and Federal grants totaling $1.2 million. (Ex. 5203).
These included a class size reduction grant of $37,862, which allowed the district to hire additional
staff and thereby reduce the size of its classes. All State class size reduction grants have been
eliminated for the 2003-2004 year, but Winchendon may still receive a Federal class size reduction
grant.
There are two sources of private funds availableto Winchendon: the Murdock Trust Fund and
the Robinson-Broadhurst Foundation. The Murdock Trust Fund money isused to order suppliesin
thedistrict, but thetrust stipulatesthat itsfunds are to be used for children ten or older. Accordingly,

the Memorial School cannot use these funds, and is particularly hard hit with respect to supplies.
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The growth in spending looks and isimpressive, but it has not created either awell-funded or
well-functioning school system in Winchendon. The superintendent of Winchendon, Dr. Robert

111
2.

O'Meara, began in that position in August 200 At that time, the principas of three of
Winchendon'’ sfour schools had recently resigned or retired, and two assistant principals had resigned.

All the administrators who resigned took jobs in other Massachusetts school districts. Thus, one
month before the 2002-2003 school year began, O’ Meara put in place a new administrative team,
with two new principalsfrom outside the district, and one principal moving from Toy Town (grades4
through 6) to Memoria and Marvin (pre-K through grade 3).

Superintendent O’ Mearafroze the 2002-2003 school budget in August 2002, at the outset of
his tenure, because it was clear there would be insufficient funds to last the year. Thelocal aid cuts
made by the Governor in January 2003, often referred to in local budget documents as “9C cuts,”
reduced fundsfor the Winchendon schoolsfurther. Consequently, the school department did not fill
certain positions such asacurriculum coordinator for the district, and anumber of teaching positions.

No new textbooks were ordered except for emergency replacements of damaged or missing books,
and teachers had to buy supplieson their own. For the 2003-2004 school year, Winchendon’ sbudget
isinthe neighborhood of $14.11 million. Thisisaleve service budget that does not include any new
positions or programs. The budget contains no money for stipends to have teachers work on

alignment of Winchendon’'s curricula with the State curriculum frameworks; little money for

professional development and in particular, professional development concerning the curriculum

1 The deputy commissioner thinks highly of Superintendent O’ Meara s capabilities as a
superintendent; the commissioner does not know O’ Meara well enough to have an opinion..
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frameworks; no money for remedial services for students who are failing or at risk of falling the
MCAS exam; no money to reduce some of the larger classes, and no money for foreign language
programs.

The superintendent is of the opinion that Winchendon does not have adequate resources to
meet the curriculum frameworks, or to equip its children with the seven McDuffy capabilities. He
believes that Winchendon did not have these resources for the 2002-2003 school year, and will not
have them for the 2003-2004 school year.

3. Preschool Program

There are approximately 260 three and four year oldsin Winchendon, but only 85 to
922 children are enrolled in the public preschool program at the Marvin School. Students are
enrolled by alottery system because there are more children who would enter the program than there
are dots, and there is always a waiting list. 1n 2002, the waiting list was 72 students; in the early
summer of 2003, thewaiting list was 60, but the early childhood coordinator projected it would grow
to anumber closer to 80 by Labor Day. The waiting list would be even larger if the school system
could better educate parents about the importance of early childhood education. The school isunable
to enroll more preschool students because of a shortage of space and teachers.

Of the 87 students who did attend public preschool in 2002-2003, one child with special needs
attended aspecia full day pre-K program, and the others attended a part-day program, two and one-

half hoursaday, three or four daysaweek. For two years beginning in 1999, Winchendon used State

112 The number depends on the year; at times the special needs of particular students may
require asmaller class.
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grantsto fund apreschool “wrap around” program, acombination of structured preschool for part of
the day and child care for the rest of the day, so that working families would be able to participate.
The grant funds were cut, however, and Winchendon no longer operates this program.

The preschool program isfunded in large part by Community Partnership for Children (CPC)
grantsfrom the State. These grants have been cut approximately 30% since 2001, and 20% were cut
just in 2003. As a result of the 2003 cuts, the program had to eliminate al the professional
development as well as materials and supplies from the grant. In light of the cumulative cuts, the
coordinator took a teacher off the grant for FY 04, and sought funding from the private Murdock
Trust for this position for the year.

The public school preschool program offered by Winchendon is the only center-based child
care program in the town. It is nationally accredited, and with respect to its specia education
services, received very high marks from the department in its coordinated program review. The
program triesto keep aratio of half special needs children and half regular education childrenin each
classroom. Its teachers by definition have bachelor’s degrees, and they all hold degrees in specid
education. Thelottery system described above applies only to the non-specia needs children, because
those with special needs must be guaranteed a place in the program.

The building in which the preschool program is offered was renovated within the last ten
years, with assistance from the Massachusetts school building assistance program.

4. Elementary Schools
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The Memoria School, which servesgrades K -3, had 641 studentsin 2000-2001, 615
in 2002 and approximately 549 in 2003. (Ex. 127, 140). Approximately 21% of its students were
classified as dligible for free or reduced price lunch (FRL) in 2002. The percentage of specia
education studentswith IEPswas 14.2%, compared to the district percentage of 18.9%. The school
was built inthe 1970's and has, in accordance with the trend at the time, large open classrooms. The
trend has been discredited, but the open space remains. The classroom spaces are divided into pods,
separated from each other by bookcases and low partitions, but it is very noisy with a significant
potential for distraction.

Thekindergarten hastwo full day programsand six half day programs. Entry into thefull day
kindergarten programs is by lottery because demand is greater than availability. The full day
programs were made possi ble through grants from the department. Winchendon wants morefull day
kindergartens but lacks the resources and space to do this. About haf the children who start
kindergarten have not had any preschool. Many come from homes where they have had little
experience with crayons, books, or any form of text. These children have no school readiness
preparation.

In 2002-2003, there were approximately 17 studentsin each first grade class. For the 2003-
2004 school year, the principal projected there would be 23 students, if Winchendon receivesaclass
size reduction grant that would enable it to hire another teacher; otherwise the projection is for 27

students per class.™®

131 Winchendon was relying on State funded class size reduction grants, then it clearly
did not receive one, since all class size reduction grants were eliminated by the State for FY 04.
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Memorid’s English and reading program is not aligned with the State ELA framework.
Superintendent O’ Meara stated that Memorial hasa“tremendous’ need for more phonicsto be used
in the teaching of reading in the early grades, to align it to the ELA curriculum framework; | infer
from this that despite the apparent recognition of the importance of phonics to the teaching of
reading, many Memorial teachers do not incorporate them into the reading program.

There is no individua who is charged with supervising or coordinating the mathematics
program at the elementary school level in Winchendon. Memoria School hasinsufficient money for
math manipulatives and other consumable materials that are so important for the early grades, and
teachers frequently buy their own materials.

According to the“school report card” that Memorial prepared and sent to parents and others
in April 2003 as required by NCLB, 100% of Memorial’s teachers were licensed, and 100% of its
teachers in the core subjects of reading, English language arts and mathematics were “highly
qualified” as the department permits that term to be defined. (See note 79 above). In addition,
based on the third grade MCASS reading test scores, Memoria reported that it met itsimprovement
targets for 2001 and 2002, so that it made “ adequate yearly progress’ under NCLB.

Toy Town School serves studentsin grades 4 through 6. 1ts enrollment was 492 studentsin
2000-2001, 469 students in 2002, and approximately 463 studentsin 2003 (Ex. 127, 141)."* Asof

2002, Toy Town reported that its percentage of FRL students was 31.1%, compared to 21% for

14 The student enrollment for 2002-2003 is taken from ex. 127, which is a count of
studentsin all the Winchendon public schools as of the week beginning April 28, 2003.
According to the superintendent, Winchendon prepares such a count every week. The principa
of Toy Town, Maureen Ryan, however, testified that there were 444 students in the school in
2002-2003.
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Memorial and 23.6% for the district itself."™ The percentage of special education studentswith |EPs
IS 22.8%, compared to 18.9% for the district.

Toy Townisovercrowded, and it hasinadequate spaces and facilitiesto deal with its specia
education students, a determination made by the department, and concurred in by Winchendon.

Classsizeat Toy Town generally rangesfrom approximately 21 to 24 students, although there
are afew classes which have 17 or 18 students each. Toy Town received Federa grant money for
classsizereduction in the 2002-2003 year, but used it to hireaTitle | teacher instead, in part because
of need and in part because there was no physical space to add a classroom.

The academic program at Toy Town has serious weaknesses. According to the Winchendon
superintendent and Toy Town’ sprincipal, the core academic subjects taught at Toy Town, including
English language arts, socia studies, science, and mathematics, are all unaligned with the relevant
State curriculum frameworks. The school’s MCAS scores for mathematics in particular are
problematic; they arerated “very low” by the department, and in fact the rating declined from 2001 to
2002. Thisisduein part to the fact mentioned previoudly that the math text book seriesfor K-6 are
unaligned with the math curriculum framework and outdated. In the 2002-2003 school year, a

committee of teachers and administrators researched the appropriate math text book to purchase, and

> There was no real explanation for why Toy Town has such alarger percentage, but the
principal opined that the school tries very hard to have digible families sign up for free or reduced
price lunch.
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the district was going to seek funding for the purchase from the Murdock Trust."® As of early
January 2004, however, no final decision had been made, and Toy Town presumably continuesto use
the admittedly outdated and inadequate text book.

The science offeringsat Toy Town arelimited, and the ability to purchase suppliesfor science,
and especidly for the type of hands-on science learning experiences contemplated by the science
curriculum framework, is very limited. Toy Town has a grant of $500 a year from the Mobil
Corporation for science supplies, but thiscoversonly oneclass. Asaresult, the different classestake
turnswith the supplies. Although there are computersin every classroom, Toy Town hasno certified
computer teacher. The art teacher and the librarian each spend half their time teaching computer
classes, and neither is certified in the subject.

Thelibrary at Toy Town isstaffed by acertified library teacher (library media speciadist), but
she spends two of the eight periods every day teaching computer skills. Asjust mentioned, sheisnot
certified to do so; the only classes she has taken on computers are from the technology coordinator
for Winchendon. When she is teaching computer skills, the library must be closed since thereis no
paraprofessional or aide. The Toy Town school library is far from fully stocked in terms of an
adequate number of current titles and periodicals.

Toy Town has one guidance counselor for the entire school, al 444-470 students. The one

socia worker for the district works entirely at the middle high school, and there is no attendance

HeA[| the text books and educational supplies for the 02-03 and 03-04 school years are
coming from private Murdock Trust or Robinson-Broadhurst Foundation grants, and not from
Chapter 70 aid or local contributions.
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officer. The two psychologists for the district are involved entirely in testing children, not in
providing services. The single guidance counselor runs a student support team that triesto provide
pre-specia education referral services for every student needing such pre-referral services in the
school. Sheisalso the coordinator for the disability plans under the Federal disability law for every
affected student, the homeless services coordinator for the four familieswho became homeless during
the past year or so, and the person responsible generally for foster care students. She has no
secretary or administrative support. Toy Town has an enormous need for more guidance counselors
and student support services. Thereis also a need for services and resources to try to encourage
more parental involvement with the school and with their children as students.

The school’ s playing fields contain wetlands areas, which has made it impossible to put in a
basketball court and soccer field because thereis no money for drainage. The entire bottom floor of
the school is filled with mold, in part due to the wetlands and in part due to a decrepit
heating/ventilation system that the school cannot afford to repair.

Toy Town’'s 2003 NCLB report card, which covers data from the 2001- 2002 school year,
states that Toy Town did not make adequate yearly progress (AYP) for either the 2000-2001 or
2001-2002 school yearsin grade 4 ELA and mathematics. Thismeansthat Toy Townisclassified as
an “underperforming school” for purposes of NCLB. Thereport card also indicatesthat 97% of Toy
Town'’ steachersarelicensed, and 97% are“highly qualified” within the DOE’ s permitted definition of

that term. (See note 84 above.)
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5. Title| Program*"’

Winchendon does not have any individually qualifying schoolsfor purposesof Titlel,
but qualifiesfor Title | funds as adistrict. Although Title | grants must be applied for, they are an
entitlement grant, not a competitive grant. Winchendon’s Title I grant funds have grown over the
past few years. In 1995, Winchendon received aTitle | grant of $202,000; in 2002, it was $241,000;
and in 2003, it was $269,000. Winchendon hasaTitle! director who also servesasaTitle| “reading

recovery” program teacher at the Memorial School .*®

7 Title | of the Elementary and Secondary Education Act of 1965 has been folded into
NCLB. See 20 U.S.C. 88 6301-6578. Title | in substance authorizes grants to individual schools
with alarge percentage of low income children, or to districts as a whole, again based on the
percentages of low income children.

18 Reading Recovery is aprogram for at risk children in the first grade. It offers one half
hour aday of small group reading instruction for twenty weeks — half the school year.
Winchendon has four trained Reading Recovery teachers who work collectively with atotal of 32
children each year. The goal is to return these students, who are at the lowest reading level in the
first grade, back to their class reading at or above grade level.
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Currently, there arefour full-time Title | teachersin Winchendon, and two who are half time.
In the past, Winchendon had seven Title | teachers and offered Title | services from kindergarten
through sixth grade, but at present the program operates in grades 1 through 3 at the Memorid
School, with a Title | teacher added to Toy Town about halfway through the 2002-2003 school
year.'® TheTitle | teachers provide intervention for reading, and alittle bit of mathematics.

The Title | program has real limitations due to limited funds. It is not entirely clear why
Winchendon was able to provide Title | servicesto substantially more gradesin the past than it can
now, but presumably it is because the Title | grant monies have not increased at the same rate as
teacher salaries and the cost of the materials used in the program. Title | teachers are certified
teachers, paid according to the same pay scale as other teachersin Winchendon even though the funds
may come from the Title | grant. In any event, the scope of the program has shrunk in terms of
grades reached, and there is no question, based on the low MCAS scores at Toy Town, that
intervention services are necessary. Inaddition, astheTitlel director stated, to be most effective, the
program needs to test children’s reading at the beginning and end of the school year, to determine
who should be receiving the intervention services and to test their effectiveness, but there are no
funds to do so. The only early grade reading test Winchendon has is the third grade MCAS test.

There are also insufficient funds to purchase manipulatives for the program.

19 Apparently the delay was due to the fact that it took along timeto find a qualified
Title | teacher for the dot. The Title | teacher in Toy Town isin fact paid for by grant monies
under another title of NCLB.
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In order to preserve the number of teachers presently in the Title | program at Memoria, the
Title | director gave up part of the stipend she receives for serving as director. There is no longer
money available for professiona development, including attendance at the annua conference
sponsored by the department for Title | programs. While there are free summer content institutes
offered by the department on reading and Title | issues, the Winchendon Title | director has never
attended because she works during the summer at other jobs.*® There is aso no longer money
available to offer early intervention programs during the summer for at risk students about to enter
kindergarten, or any Title| after-school programs, although these programs have been offered in the
past.

6. Middle and High School

Grades 7 through 12 are at Murdock Memorial Middle High School (MMHS). In
2000-2001, there were 838 students in these grades; in 2001-2002, there were 812, and in 2002-
2003, there were 796. 1n 2002, 21.2% of the students qualified for FRL, and 16.8% were special
education students, compared to district percentages of 23.66% and 18.9%, respectively.

The MMHS school building was built approximately eight years ago, with funds from the
Massachusetts school building assistance program. By al accounts, it is an attractive building with
excdlent facilities. There are nine science labs, alibrary, a gym, eight special education rooms, a
cafeteria, an auditorium with a stage, health suites, a middle school main office and a high school

main office, a conference room, two teacher rooms, and four or five computer labs.

120 There was no evidence as to whether other Title | teachers had ever attended a DOE
summer content institute.
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The English language arts program at the high school offersno electivesat al. Thereisone
section of AP English in grades 11 and 12, and also honors classes. In the middle school, a team
teaching approach is used: students stay together and are taught by ateam of core subject teachersfor
two years. There are no reading teachers at the middle school, although many students still have
reading needs. Winchendon received a grant last year to assess middle school reading levels.

There are insufficient text books for ELA throughout MMHS, so that classes often have to
share novels, for example, and coordinate when the novel will be taught in which class. In some
classes, there are not enough booksfor all the students, and thus not enough books for the studentsto
take home for homework.

With respect to mathematics, MMHS created a curriculum guidein the summer of 1998 based
on the previous version of the mathematics curriculum framework. The curriculum framework
changed radically in 2000, and MMHS has not realigned its curriculum to it because, the grade 7
through 12 math coordinator explained, the teachers have not been given adequate time to do the
alignment work. In seventh and elghth grades, the math text books cover the necessary information,
but no one has gone through them and sought to devel op ascope and sequence tied to the curriculum
framework." No one has been charged with the responsibility for curriculum alignment generally in
the district.

For the seventh and eighth grade teams, the 2002-2003 school year wasthefirstinalong time

121 A little money in the summer of 2003, however, was going to be used to deal with
issues of curriculum alignment for mathematics, but the 7 through 12 coordinator did not
anticipate that the job could be anywhere near finished in light of the short time.
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in which each team actually had two math teachers, onefor each grade. Inthe past, the math teacher
for one of the teams has been required to teach both grades. Part way through the 2002-2003 school
year, however, one of the math teachers was reassigned to teach remedial MCAS math at the high
school to students who were failing, but two math teachers were scheduled again for the 2003-2004
year. None of the current grade 7 and 8 math teachers are certified in mathematics. There was one
teacher in the 2002-2003 school year who was certified in math, but that teacher left. The other three
math teachers are certified as K through 8 “generaists.”

Winchendon has a set of 25 graphing calculators which it provides to students who take
calculus and pre-calculus in the high school. Thereis no use of graphing calculators at the middle
school level or even early high school. There is a math computer program, but the computer in
guestion is generally used for MCAS review, and is therefore not usually available to the other
teachers and their classes.

The mathematics coordinator believes that while strong studentswill in the end succeed, the
MMHS math program is failing the average student and the student who is struggling. The school
does not have the staff or remedial servicesthat it needs, and it does not have an ability to test grade
to grade for remediation purposes.

The science curriculum for grades 7 through 12 is not aligned with the science curriculum
framework. It would take hundreds of hours to do the alignment; MMHS does not have funds
available to pay teachers stipends to work on this project, either during the school year or over the
summer. Although the science curriculum framework calls for hands-on learning, MMHS lacks
sufficient money to purchase the amount of consumables necessary to make such a program work.

There are three teachers who teach middle school science, but only one is certified as a
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scienceteacher. Inthe opinion of the middle school department head, salaries present aproblem for
retaining qualified science teachers, who have gone to other districts with higher salaries. Thereare
four science labs for the middle school, which are physically adequate. However, equipment,
supplies such as dissection materials and chemicals, and text books arelacking. There areinsufficient
numbers of microscopes for the middle school, with approximately ten students per microscope.
The lack of funding for these items for the seventh and eighth grades has affected instruction.
Becausethereisalack of equipment and supplies, the teacher may give alecture and demonstration
rather than a hands-on lesson, skip the subject atogether, or buy the equipment herself. All the
science classrooms have one computer, but for a class of 24-26 students, thisis not enough.

There arefive science teachersin the high school, and fivelabs. Inaddition, the music teacher
teachestwo physicsclasses. Heisnot certified in science, but isworking onthat certification. There
isno lab available to him, and he teaches the physics classesin the music room. Thelabsthemselves
arebuilt for 24 students, but there are science classes with 30 students. This creates safety issuesfor
the labs and limitswhat can be taught. Insufficient numbers of staff make it very hard to meet the
needs of students not headed for afour-year college. For astudent interested in applying to afour
year college, particularly astudent interested in science, the science coordinator believesit isdifficult
to meet that student’ s needs for arange of courses. Nevertheless, there is an advanced placement
biology course, and honors level chemistry and physics courses, as well as anatomy and other
sciences.

Thereis no professiona development devoted to science instruction. The department head
for seventh and elghth grade science stated that the department’ s summer institutes are not applicable

to what she teaches or what the high school teachers teach at MMHS; in any event, she has never
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attended one of the summer institutes.

The foreign language program at MMHS is not aligned to the State’s foreign language
curriculum framework. MMHS offersacultural exposure coursein seventh and eighth gradesfor 45
days, but thisactually has no formal foreign language component. Approximately 20 high achieving
students in eighth grade, however, are offered the opportunity to take French or Spanish at aninth
grade level for that 45 day period. MMHS offers French and Spanish beginning in the ninth grade.
Most studentswho take foreign language take two years. Therearefour years of French and Spanish
offered, including honors, but no advanced placement. MMHS has four foreign language teachers,
one for the middle school and three for the high school, and two language labs. At least one of the
teachers, who was a witness, is not certified. She teaches Spanish at the high school level, but is
certified in English. She has never taken any foreign language professional development course, nor
does she plan to. She aso has no plans to become certified to teach in Spanish, but there was no
indication that she would not continue to teach the subject.

The health program at MMHS isvery limited. MMHS hasfour teachersteaching hedth, al of
whom are certified in physical education but not health. Indeed, the one health teacher who testified
indicated that he had never taken a health course but rather, had learned by doing.

In the 2002-2003 school year, students in seventh and eighth grades had health classes for 22 days
out of the school year. In the 2003-2004 school year, due to a strong belief in the importance of
health education on the part of the MMHS principal, middlie school students will have 45 days of
health classesper year. However, thisisstill not enough timeto cover the curriculum framework. At
the high school level, students must take one semester of health, for atotal of 45 days. Theclassis

50 minutes in length, but there are only 35 minutes of instruction because the teachers have locker
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room duty and cannot start the health classeson time. Thereisno text book, but Winchendon usesa
commercidly prepared heath program called WAV E that apparently includes coverage of curriculum
framework topics. Winchendon’ s students have serious health educational needs, but MMHS cannot
teach all the strands of the health curriculum framework because of alack of teachers and time.

MMHS has one guidance counselor for seventh and eighth grades, one for ninth and tenth,
and one for eleventh and twelfth. The principa feels this is inadequate. There is aso a school
adjustment counselor who monitors the MCAS tests, does crisis interventions and provides other
services.

The MMHS Iibrary hasone library media specialist to serve approximately 800 students, and
one library aide. There are 20 computers in the library, one of which is dedicated to the card
catalogue, and 11 of which are available for student use. Students are able to access al books and
materials at the library on line, and they also have available on line research. Although the library
could use more computers for the students, its ability to purchase media equipment has been frozen
for threeyearsrunning. Thelibrary mediaspecidist believesthat the library resources are insufficient
to support the curriculum frameworks, and that in fact, the library islosing ground in the effort to

stay abreast and relevant to the frameworks.
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7. Technology

Winchendon does not meet the department’ s technology benchmarks, but it has come
much closer over the past five years. For example, in relation to the benchmark stating that by the
year 2003, every district should have at least a 5:1 student to computer ratio of modern, fully
functioning, Internet-enabled computersand devices. Winchendon'sratio is6.69:1, and 100% of the
classroom computers have Internet access. Thisis an enormous improvement compared to 1998,
when the student-to-computer ratio was 78.3:1, and only 3% of the classrooms had I nternet access.
(Ex. 5167; 5165). Without any upgrading of existing computers, however, the ratio of students to
fully functioning, Internet-enabled computerswill increase. The computersin the middie high school
are dready seven years old.

Winchendon does not have atechnology support person. It has about 450 computers, but no
one who is there to keep them running, and the district must use contract services when computers
need repair. Winchendon does have one person who supports faculty and staff in achieving
technology competency and integrating technology into the curriculum. Although the benchmarks
call for having access to the Internet available outside school hours, Winchendon is limited in its
capacity to do this because it does not have the staff to keep the schools and computer |abs open.

Winchendon receives a technology entitlement grant every year, the purpose of which isto
provide teacher training to integrate technology into the curriculum. The technology coordinator
estimates that approximately 15% of Winchendon’s teachers are integrating technology into their
curricula, but 80% of teachers do not use computer technology at al. In 2001-2002, Winchendon
spent $14,000 on professional development dealing with integration. However, this amount was

insufficient, as was a grant procured during the 2002-2003 year. There are other private grant
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programs dealing with professional development for integration of technology into the curriculum,
but Winchendon failed to submit applications for any competitive technology grants during FY 01,
FY02or FY03. InFYO04, Winchendon did apply for atechnology enhancement competitive grant,
which would award $200,000 over two years. At the time of tria, it was not known whether
Winchendon received this grant.

8. ArtsProgram

Winchendon does not have acoordinator for thearts. Thedistrict offers no theater
to speak of, and no dance at all. Winchendon has four arts teachers for the entire district: one for
kindergarten through third grade; one for fourth through sixth; one for seventh and eighth, and one
for the high school. At Memorial Elementary School (K-3), the students have one 40 minute period
of art every six days; a Toy Town (4 through 6), the students have 45 minutes of art weekly.

At the middle school, students have art classesfor one quarter of the year in both seventh and
eighth grades, one hour per day for 45 days. At the high school, art isan elective. Thereisone art
teacher there, who is certified and highly qualified by any definition. She teaches eight different
courses during the year, and believes she follows the State arts curriculum framework fairly
successfully, except that she does not have the necessary technology to provide that part of the
curriculum. This means that students do not learn anything about computer-assisted design or
graphic design, which are two important fields for employment inthe arts. The absence of more art
teachers is a resource issue, and means that not all students who would take art are able to do so.
There is no professiona development offered by Winchendon for art, but the high school teacher
takes courses on her own.

Thereisonemusic teacher at Memorial, and oneat Toy Town. Theteachersat least areable
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to introduce the strands of the music curriculum framework, although thereis not enough timefor the
students to master any of the material. The music text books are very old. Inthe middle school and
high school, the music program isextremely limited. Inthe middle school, there was ageneral music
class offered at the beginning of the 2002-2003 school year, but the teacher withdrew and was not
replaced for months. When the new teacher arrived, it seemshe only offersinstrumental lessons (and
teaches physics). There is no music class offered, only chorus and band, which are elective extra-
curricular activities. Accordingly, astudent may go from seventh through twel fth grades without any
exposure to music.

9. Athletics Program

Winchendon hasafairly comprehensive athletic programfor adigtrictitssize. Thereis
adirector and an assistant director of athletics who share a $10,000 stipend for their work in the
athletic program. Thedirector isthe assistant principal of Toy Town, and the assistant director isone
of the MMHS physical education/health teachers. In addition to the two directors, there are
approximately 37 to 40 coaches and assistant coaches for the girls' and boys' teamsin avariety of
fall, winter and spring sports. The coaches and assistant coaches also receive small stipendsfor their
work. The budget for the coaches involved in the athletic program is $95,000.*% In FY03, this
expense was paid for by a grant from the Robinson-Broadhurst Foundation. The costs were not
included in the district’s net school spending budget funded by Chapter 70 funds and local
contribution. Foundation funds were not available for this purpose in FY 04, and the expense was
included in Winchendon’ s budget for MMHS, along with associated costs of policel EMT service,

“athletic official” salaries and custodial overtime.

122 As should be obvious, the athletic program described here concerns competitive sports
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Winchendon school officias believe that a viable competitive sports program is a necessary

component of itsmiddle and high school program, and an integral part of the educational experience.

It teaches the students accountability, dedication, commitment, and leadership, and, for a good
number of students, provides areason to stay in school. | accept this view.

10. Special Education

that represent extra-curricular activity, not the physical education programs offered as part of the
regular curriculum at each of Winchendon schools.
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The department recently conducted a coordinated program review (CPR) of the
gpecial education program offered by Winchendon, as well as of some other Federally funded
programsincluding Title| servicesdesigned to assist low income children at risk of failing to perform.
The review was conducted in the first half of 2003, and included avisit by an evaluation team to the
district for aweek in February, when team members met with teachers, paraprofessionals, parents,
administrators, and students. The CPR report concluded, and Winchendon school officials agree, that
throughout the district, Winchendon does not have the requisite staff to perform specia education
evaluationsin atimely manner.”® The CPR report further found that at MMHS, the basic classesfor
the Pathways program and students with learning difficulties are not aligned with the curriculum
frameworks. The CPR report noted that at Toy Town elementary school, special education services
as well as Title | services are provided inappropriately in a school hallway or closet-size resource
room. At Memoria elementary school, distractions arising from the open space configuration of the
building were found to make the delivery of specia education services at times nearly impossible.
Specia education services there are often provided right outside the bathrooms because that is the
only area available.

Through the 2002-2003 school year, students received specia education and specia Titlel
servicesin“pull-out” spacesthat were located in hallsand in the basement because of alack of space.

As aresult of the CPR report’s criticism of these pull-out spaces, in the 2003-2004 year, al such

123 With the younger children, Winchendon aso lacks sufficient staff to form pre-referral
teams that could identify and offer support to deal with potential problems with reading or
behavior, as a step before achild is referred to specia education services.
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services will be provided within the classrooms since there is no other space available. Thiswill be
noisy and distracting, and in the experience of Toy Town's principal, does not work well.

Thedistrict’ sadministrative offices are located at Toy Town, including the superintendent’s
office, the district special education office, technology office, the office of the staff member in charge
of grants and MCAS remediation, and the business manager. The presence of these administrators
obvioudly contributes to the lack of space for students and for special education services. The
superintendent testified that heis seeking to move the administrative offices, but thereisno evidence
that he has been able to.

At Toy Town, the school seeks to place special education students in the least restrictive
environment, and does so. Thequality of instruction in theinclusion classroomsisadifferent matter.
According to the principal, it would be improved greatly with more staff and moretraining of regular
education teachers on how to deliver lessons to children with different learning styles.

At MMHS, there are roughly 70 students with IEPs. There are four special education
teachers, and the specia education coordinator also spends about half of her timeteaching. Asat Toy
Town, one of the major problems at MMHS isthat the regular education teachers are not trained to
teach students with specia educational needs and may resist doing so. According to the MMHS
special education coordinator, professional development for regular education teachers about
teaching special education students, and professional development for special education teacherson

124

content, are both non-existent,”” and common planning time for regular and special education

teachersisvirtually so. | infer from the specia education coordinator’ s testimony that she does not

124 The specia education coordinator and a number of other teachers testified that at the
present time, most of the professional development offered by Winchendon relatesto MCAS and
writing across the curriculum.
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presstheseissueswith her colleagues, for whatever reason. Still, MMHS has someinclusion classes,

some taught by a specia education teacher, but that teacher often does not have sufficient
background in the content area. In addition, textbooks and materials are outdated, but the
coordinator did not request any new materials for the 2003-2004 school year.

At the middle and high school levels, there is in the superintendent’s opinion a need for
aternative education programs for children with emotional and behavioral problems, which the
district istrying to address during the 2003-2004 school year.

Thetotal specia education expendituresincluded in Winchendon’' sactual NSSfor the 2002-
2003 school year cameto approximately $4.2 million out of atotal expenditure of almost $14 million;
for FY 02, the expenditures were approximately $3.9 million. The anticipated total specia education
expenditures for FY 04 are $4.7 million out of anticipated total expenditures around $13.5 million.
The State has historically reimbursed local districtsfor some portion of their private residential tuition
costs for special education students, and this year has embarked on a new reimbursement scheme.
Nevertheless, Winchendon has to use other school funds, including Chapter 70 funds, to pay the
specia education costs and specia education privatetuition in particular, sincethelatter representsa
contractual obligation of the district. Itsability to increase or even maintain spending on the regular

education program is therefore jeopardized.
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11. Professional Development

Winchendon appears to have very limited professional development for its teachers.
The superintendent testified that the district “vigorously” encouragesitsteachersto take the summer
content institutes that the department offers, but none of the several Winchendon witnesses who were
teachers or coordinators had been to one of these institutes, and there was no evidence asto whether
any teachersin the system had ever attended. The content institutes are free, but no teacher receives
any stipend for attending. There are alsocompetitive grants available relating to teacher professiona
development for which Winchendon historically has not applied, although its new staff director of
MCAS remediation and grants may be doing so at present.

With respect to professional devel opment for teachersin special education, the superintendent
and administrators have recognized the need for training both regular education teachers and specid
education teachers, yet Winchendon did not apply for an empowering special educators as leaders
grant in the 2002-2003 year.

Thereis no peer coaching for teachers at Memorial or Toy Town, although in earlier years,
some of the elementary teachers were trained to do peer coaching. The problem isthat thereisno
money for substitute teachers to permit such coaching to go on. Toy Town does have, however, a
new teacher induction program, and also has mentorsfor new teachers. Thedistrict paysamentor a
stipend of $500 the first year, and $250 the second year for beginning teachers. The mentor and

mentee set their own schedules for meeting and program.
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12. Teachersand Professional Staff

There are approximately 170 teachers in the Winchendon school system. For the
2000-2001 school year, the average teacher’ s salary was $38,957, compared to an average teacher’s
salary for the State of $48,649. (Ex. 4424). In the 2002-2003 school year, the teachers received a
step increase pursuant to their collective bargaining contract, but no base salary increase.

The superintendent and some of the coordinators believe there are staffing needs at MMHS.
At the high school, it took seven or eight months to fill a music teacher position, and a science
teacher position was open for most or all of the 2002-2003 year, requiring the school to fill for the
year with three or four long term substitutes who were not certified in science. The district has had
troublefilling positionsthat are vacant, and in particular, difficulty finding certified or highly qualified
teachersin several areas, including science. The superintendent and several other witnessestestified
that thisis due to the district’ s salary scale, which is among the lowest in the State, and also low in
relation to surrounding communities.

According to evidence submitted by the defendants, in fall of 2002, 11% of the teachersin
Winchendon were either unlicenced or teaching out of field, 75% of grade 7 and 8 math teachers
lacked appropriate certification in 2001 (ex. 5218),*** and approximately 20% of the grade 9-12 math
teachers lacked appropriate certification that year. (Ex. 5221).

In terms of other professionals, Winchendon has some substantial gaps. At the time Dr.

O’ Mearastarted, aperson he described asthe curriculum coordinator for Winchendon had just left.'#°

122 Asindicated above, by the end of the 2002-2003 school year, none of the grade 7 and
8 math teachers were certified in mathematics.

126 Thereis a question whether the person to whom Dr. O’ Meara was referring was
actually a curriculum coordinator. In 2003, evaluators from the Education Quality Assessment
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Shewas not replaced in the 2002-2003 school year, because of thelack of fundsto hire someonefor

thejob. It appearsthat Winchendon still has not been able to hire a curriculum coordinator because

of lack of funds.**’

staff conducted an evaluation of the Winchendon public schools that covered the years 1999-
2002. (Seeex.5420A). One of the findings was that during this time period, Winchendon
“lacked aformal staff position responsible for district-wide curriculum articulation.” (1d).

127" As has been indicated previously, much of Winchendon'’s curriculum from
kindergarten through high school is not aligned with the State’ s curriculum frameworks. There
was evidence that the lack of resources — presumably in the form of salary for a curriculum
coordinator as well as stipends for the teachers or administrators who would work on the project
of aligning particular curricula to the frameworks — was behind the failure to align. This appears
to be true at present in part, but it also appears that during the three or four years that the former
curriculum coordinator was working in the Winchendon school system, no alignment work was
completed or perhaps even initiated, and there was no explanation for this fact.
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Winchendon al so lacks advisors and department heads at all the middle and high school levels
because of lack of funding. There is, as mentioned, no coordinator for mathematics in K though
grade 6. At Toy Town Elementary School, there are children who are not coming to school because
of family problems; an attendance office and social worker or school home counselor are needed.
Thereis only one school psychologist for the two elementary schools, serving approximately 1,000
students.’® Because of the inadequate number, Winchendon is usualy unable to perform timely
evaluations for specia education, a point noted in the department’s CPR of the specia education
program. Staff to offer remedial reading and remedia math servicesat Memoria and Toy Town are

also lacking. Thereisno certified technology instructor in the system.

128 Thereis a second psychologist who services MMHS.
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13. Dropouts
According to information reported by the department, in 2002 Winchendon had a
dropout rate of 6%, compared to the State average of 3.5%. In the 2002-2003 school year, there
were 163 students in the eighth grade, 143 in the ninth, and 100 in the twelfth. Winchendon
graduated approximately 99 students in June 2003. Clearly these student numbers reflect different
students at a single point in time, and not a picture of one cohort of the same students moving
through the system over time. Still, the numbers do suggest that children may be dropping out of
school after the eighth grade and during high school. Superintendent O'Meara sees in this
phenomenon that Winchendon has troubl e retaining students because the high school in particular has
very limited offerings, and students drop out, join the military, or to some extent, go to other schools.
| am not able to test the accuracy of this opinion, but it does seem that students are leaving school
early at rates higher than in many communities. Winchendon used to have atruant officer who would
work with studentsin order to persuade them not to drop out, but this position was cut in the budget

at some point in the past."®

129 | n the 2002-2003 school year, the schools were supposed to have town grant funds
available to hire an attendance officer, but an internal dispute between the town manager and the
police department prevented this from happening. The dispute may now have been resolved, and
Winchendon may have a grant-funded attendance officer in the current school year.

243



14. Winchendon’s MCAS Results
a Class of 2003
Asof June 2003, there were approximately 100 seniorsin the graduating class.
(Ex. 127). According to areport of the department, by September 2003, 94% of Winchendon’s
class of 2003 had achieved the competency determination.

b. District MCAS Results for All Students

What followsisasummary of the MCAS performance of all studentsenrolled
in the Winchendon public schools by grade and subject matter tested for all the years between 1998
and 2003 that the particular subject was tested.

1. Tenth Grade MCAS Results, Percentage of Students by
Subject Matter and Performance Level

Grade 10 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 0 1 4 5 11 8
Proficient 31 36 30 41 48 28
Needs |mprovement 47 35 23 39 27 43
Warning/Failing 21 28 44 15 14 21
Grade 10 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 3 2 4 7 11 6
Proficient 14 12 14 34 22 21
Needs |mprovement 28 19 23 28 35 39
Warning/Failing 56 67 59 31 32 34
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Grade 10 Science and Technology*®

Performance L evel 1998 1999 2000
Advanced 1 3 1
Proficient 13 18 17
Needs | mprovement 52 41 36
Warning/Failing 34 38 46

2. Seventh and Eighth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 8 English Language Arts

Performance L evel 1998 1999 2000 2001
Advanced 1 2 0 3
Proficient 44 49 52 49
Needs |mprovement 38 35 29 33
Warning/Failing 17 14 18 15
Grade 7 English Language Arts

Performance L evel 2001 2002 2003
Advanced 0 2 0

Proficient 30 50 55

Needs |mprovement 54 38 36

130 Science and technology was a separate MCAS test for tenth grade students for the
three years set out in the text, but the board then stopped testing tenth graders in this subject.
The board anticipates including science and technology as a tenth grade test again in 2007. (Ex.
1090;Driscoll testimony, 10/27/03).
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Warning/Failing 16 10 9

Grade 8 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003

Advanced 1 1 4 3 2 2

Proficient 12 15 19 17 12 23

Needs |mprovement 31 41 27 40 36 29

Warning/Failing 56 43 50 41 51 46
Grade 8 History

Performance L evel 1999 2000 2001 2002

Advanced 0 0 0 0

Proficient 6 3 3 5

Needs |mprovement 42 40 41 37

Warning/Failing 52 57 57 58

Grade 8 Science and Technology

Performance L evel 1998 1999 2000 2003

Advanced 1 2 1 1

Proficient 14 16 27 17

Needs |mprovement 32 38 31 48

Warning/Failing 53 44 42 35

3. Fifth and Sixth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 6 Mathematics

Performance L evel

2001

2002

2003
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Advanced 10 4 11
Proficient 18 19 20
Needs |mprovement 39 39 44
Warning/Failing 34 38 25

Grade 5 Science and

Technology
Performance L evel 2003
Advanced 12
Proficient 32
Needs |mprovement 45
Warning/Failing 11

4. Third and Fourth Grade MCAS Results, Percentage of Students by
Grade, Subject Matter, and Performance Level

Grade 4 English Language Arts

Performance L evel 1998 1999 2000 2001 2002 2003
Advanced 0 0 0 2 1 4
Proficient 9 9 2 27 31 34
Needs |mprovement 77 78 82 58 53 54
Warning/Failing 13 13 16 14 14 8

Grade 4 Mathematics

Performance L evel 1998 1999 2000 2001 2002 2003

Advanced 7 5 3 3 5 1
Proficient 23 21 12 10 11 25
Needs |mprovement 56 55 59 54 o4 50
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Warning/Failing 14 19 26 33 31 23
Grade 3 English Language Arts

Performance L evel 2001 2002 2003

Proficient 63 65 55

Needs |mprovement 27 26 36

Warning 10 9 9

(Ex. 5224A, Winchendon)

C.

Spring 2002 Fourth and Eighth Grade MCAS Results for Special

Populations of Students

1. Studentswith Disabilities and Limited English Proficiency,

Percentage of Students by Grade, Subject Matter and Performance

Level

Grade 4 English Language Arts

Performance L evel Disabled LEP Regular™™
Advanced 0 0 1
Proficient 0 0 35
Needs Improvement 44 0 54
Warning/Failing 56 0 10
Grade 4 Mathematics

Performance L evel Disabled LEP Regular
Advanced 0 0 5

131 The “regular” students category is comprised of all students who do not meet the
definition of disabled or limited English proficiency (LEP). Note that Winchendon reported

having no students with LEP.
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Proficient 0 0 12
Needs Improvement 38 0 55
Warning/Failing 63 0 27
Grade 10 English Language Arts

Performance Level Disabled EP Regular
Advanced 0 0 13
Proficient 0 0 55
Needs Improvement 25 0 27
Warning/Failing 75 0 5
Grade 10 Mathematics

Performance Level Disabled EP Regular
Advanced 0 0 13
Proficient 7 0 24
Needs |mprovement 7 0 39
Warning/Failing 87 0 24

2. Race/Ethnicity*®, Percentage of Students by Grade, Subject Matter
and Performance Level

Grade 4 English Language Arts

132 students taking the test self-identified as African American/Black (AA), Asian or
Pacific Iander (API), Hispanic (H), Native American (NA), White (W), or Mixed/Other (M/O).
Note that, for the fourth grade students, the scores of African American/Black students, Hispanic
students, and Native American students were not reported, to protect confidentiality, and this
district reported having no Asian or Pacific Ilander students. Also note that, for the tenth grade
students, the scores of all students but White students were not reported for ELA and the scores
of all student but White and Mixed or Other were not reported for Math, to protect
confidentiality.
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Performance L evel AA | API NA | W M/
O
Advanced 0 1 5
Proficient 0 32 32
Needs |mprovement 0 54 53
Warning/Failing 0 13 11
Grade 4 Mathematics
Performance L evel AA | API NA | W M/
O
Advanced 0 5 5
Proficient 0 13 0
Needs |mprovement 0 52 79
Warning/Failing 0 30 16
Grade 10 English Language Arts
Performance L evel AA | API NA | W M/
O
Advanced 12
Proficient 47
Needs Improvement 27
Warning/Failing 15
Grade 10 Mathematics
Performance L evel AA | API NA | W M/
O
Advanced 13 0
Proficient 25 20
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Needs |mprovement

32

40

Warning/Failing

30

40

3. Low Income Students (Free or Reduced Price Lunch), Percentage of
Students by Grade, Subject Matter and Performance Level™*

Low Income Students

Performance Level Adv. Prof. N.I. FIW

Grade 4 English Language Arts 2 16 53 28

Grade 4 Mathematics 2 2 55 41

Grade 10 English Language Arts 5 29 19 48

Grade 10 Mathematics 8 8 25 58
(Ex. 5232).

15. Winchendon’'s SAT Scores

In 1995, the average verbal SAT score of Winchendon' s high school seniorswas 513,
and the average math score was 494, with a58% participation rate. 1n 2000, the average verbal SAT

score was 502, and the average math score was 491, with 57% of seniors participating. (Ex. 5224A,

Winchendon).

133 No group is provided for comparison to the low income students.
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16. Winchendon School District Examination by the Office of
Educational Quality and Accountability

The Office of Educational Quality and Accountability (EQA) performed an

examination of the Winchendon school district in 2003, focusing on the school years from September

1999 through June 2002. The review consisted of analysis of Winchendon’s MCAS results during

those years, and a week-long visit to the district by a team of evaluators. The EQA issued its

examination report in October 2003. (Ex. 5420A).

Based onitsreview of Winchendon'sMCA'S scores and its combined proficiency indices, the

EQA concluded initsreport that Winchendon during 1999-2002 was one of the 50 lowest performing

school systems in Massachusetts. In particular, the EQA found:

(Ex. 5420A).

Winchendon's combined proficiency index (CPl) of 64.4, based on 2002 MCAS
results, placed it as the 20" lowest performing academic school district in the
Commonweadlth; the State’'s average for the CPl was 74.3 in 2002. The ELA
proficiency index was 75.3, and math was 53.4, while the State averages were 81.6
and 67.0 respectively;

On the 2002 MCAS tests, 52.5% of Winchendon’s students on the ELA test and
79.8% of the students on the math test, scored in the Needs Improvement and
Warning/Failing categories. These scores were 12.3 percentage pointsin ELA and
19.4 percentage points in math more than the State average percentages for Needs
Improvement and Warning/Failing;

Again on the 2002 MCAS tests, 61.2% of regular education students and 97.6% of
special education students scored in the Needs Improvement and Warning/Failing
categories. These are 16.8 and 14.7 percentage points above the State’s average
percentages in the Needs Improvement and Warning/Failing scores for these student
subgroups. With respect to low income students, 78.8% of such students scored in
the Needs Improvement and Warning/Failing, which is dightly more than the State’s
average percentage for these students, athough only by 2.6 percentage points;

Finally, on the 2002 MCAS tests, the low income and specia education students

scored between 13 and 30.5 proficiency index (Pl) points below the district’ saverage
Pl.
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The report aso includes findings concerning five domains related to the administration and

management of the district: assessment and eval uation; curriculum and instruction; student academic

and support services, leadership and governance; and business and finance. Among the findingsmeade

were the following:

(Ex. 5420A).

assessment and evaluation: the examiners found that the district had sources of
information that could have provided data to assess student progress but did not useit
to make decisions related to improved student achievement, including improved
curricula or improvements to instructional practices. There was also a finding that
Winchendon did not consistently evaluate staff and faculty;

curriculum and instruction: there was no staff position formaly responsible for
district-wide curriculum articulation. The ELA and mathematics curricula were not
completely aligned with the curriculum frameworks. Curriculum development was
constrained by the instability of the digtrict’s finances. The didtrict lacked a
professional development program based on student assessment results and
educational research;

student academic and support services: the examiners found the district did provide
servicesin ELA and math for those who were not meeting grade level expectations,
but these programs were not evaluated to assess effectiveness. The district was not
addressing student attendance problems effectively, and did not make a concerted
effort to involve parents,

|eadership and governance: there were findings about the former superintendent’ slack
of leadership and the voids it created;***

business and finance: the evaluators found there was no systematic budget planning
and development process, and there was inadequate accounting and financial
reporting procedures.

3% The current superintendent, Robert O’ Meara, did not start in Winchendon until
August 2002, that is, the beginning of the 2002-2003 school year, which was the year after the
period covered in the EQA audit.
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This report was first sent to Winchendon and then provided to the commissioner and the
board. Winchendon submitted a response to the report, but the district did not disagree with the
factual conclusions reached by the EQA team; rather, its response was directed to steps the district
reported as having taken since 2002 to address the issues the EQA had cited. (Ex. 1091, 1091A).
Nonetheless, the board voted in November 2003 to declare the Winchendon school district an
“underperforming” district. As a consequence, a fact finding team from EQA was to return to
Winchendon in February 2004 to investigate further the causes of the underperforming, and
Winchendon, with technical assistance from the department, must develop aremedial plan within six
months of the declaration of underperformance.

G. Conclusion

Based on the specific findings relating to each focus district, | conduce that in Brockton,
Lowell, Springfield, and Winchendon, the public school education programs provided to al the
children who are enrolled there do not meet the requirements of Part I, c. 5, 8 2, of the
Massachusetts Constitution. None of the four districtsisimplementing the M assachusetts curriculum
frameworks in away that can reach al of the children, and none of the districts is equipping al its

students with the capabilities outlined in the McDuffy decision.
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VI. THE FOCUSDISTRICTSAND THE “COMPARISON” DISTRICTS

A. Introduction

Section V of this report considered the focus districts separately. As stated immediately
above, | have concluded that in each district, the public school students are not being provided the
level of education to which they are entitled and which the Commonwealth has a duty to provide.
This section considers the focus districts as a group in relation to the State as a whole and to the
“comparison” districts of Brookline, Concord/Carlisle, and Wellesley, in the context of objective
measures of educational performance that the department uses to evaluate schools and school
districts. Thefocus districtsfare consistently much worse than the comparison districts and the State
average for al districts on every measure.

B. M easur es of Educational Performance

Thereare anumber of objective criteriathat the department and the EQA use asindicators of
the quality of educational programs. Theseinclude MCA S scores, dropout rates, retention rates, on-
time graduation rates, SAT scores, and post-graduation plans of high school seniors. (See, e.g., ex.
5142A).

1. MCAS Scores
MCAS scores are intended to do more than determine whether apublic school student

will be entitled to graduate from high school with adiploma. Asdiscussed previoudly, they arealso at

255



the center of the State’s accountability system for school districts and individual schools.*®*® The
ELA and math MCAS scoresform the basisfor the annual school and district evaluationsrequired by
NCLB, and are the foundation of the department’ s determination, mandated by NCL B, of whether
the particular school has made “adequate yearly progress.” (See ex. 1062; 5112, fourth page).
The defendants presented evidence concerning the high quality of the MCAStestsin ELA and
mathematics."®* There was no contrary evidence, and | have no basis in this case on which to
disagree that these tests focus on the types of skills (e.g., critical thinking, competent writing ability)
and content area knowledge that are very important for students to master. Moreover, the plaintiffs
have not offered any challengeto the department’ sand board’ sreliance on students MCA S scoresas
the guiding criterion for determinations of school and district performance. Accordingly, | accept the

proposition that the MCASS scores from the four focus districts offer arelevant and useful indication

% To summarize previous findings: The department evaluates or rates individual
schools MCAS performance on the English language arts and mathematics tests on a two-year
cycle every even year, with amid-cycle review on the odd year (see ex. 5112), and the EQA
conductsitsfirst-level (Tier 1) review of al school districts by focusing on the ELA and math
MCAS scores. (See replacement ex. 5142A, p. 1).

3¢ See generally Nellhaus testimony, 12/19/03; Schwartz testimony, 12/9/03; ex. 5153,
5154.
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of whether the educational program being provided to their studentsisat least minimally adequate, at
least with respect to English language arts and mathematics, although it isimportant to remember
that at the present time, the passing score for the MCA S tests is defined as Needs Improvement, not
Proficient."’

The charts set out below include MCA Stest scoresfor English language arts and mathematics
in grades4 and 10. They compare the focus districts with each other, with the comparison districts
and with the State for the two most recent years of MCAS testing, 2002 and 2003. While MCAS

scoresin thefocus districts generally improved in 2003 over 2002, they were significantly lower than

those in the comparison districts and all are also lower than the State averages.

MCASLANGUAGE ARTSTEST SCORES: SPRING 2002
PERCENTAGE OF STUDENTSAT EACH PERFORMANCE LEVEL

DISTRICT GRADE % ADVANCED % PROFICIENT % NEEDS % WARNING/

137 See Peyser testimony, 11/17/03, p. 15. As previously discussed, there is an intention
on the part of the department and the board to raise the passing level to proficient at sometimein
the future (Driscoll testimony, 10/27/03, pp. 69-70), and indeed the NCLB mandates that all
students be performing at the proficient level by 2014.
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IMPROVEMENT | FAILING
BROCKTON Grade 4 3 29 49 19
Grade 10 21 40 25 14
LOWELL Grade 4 2 26 51 21
Grade 10 10 34 31 24
SPRINGFIELD Grade 4 2 29 47 22
Grade 10 4 20 32 41
WINCHENDON Grade 4 1 31 53 14
Grade 10 11 48 27 11
BROOKLINE Grade 4 12 57 26 5
Grade 10 33 44 15 5
CONCORD Grade 4 20 61 16 2
Grade 10
CONCORD-CARLISLE Grade 4
Grade 10 51 40 8 1
WELLESLEY Grade 4 18 61 18 3
Grade 10 46 45 7 2
STATE Grade 4 8 46 37 10
Grade 10 19 40 27 13
MCASMATHEMATICSTEST SCORES: SPRING 2002
PERCENTAGE OF STUDENTSAT EACH PERFORMANCE LEVEL
DISTRICT GRADE % ADVANCED % PROFICIENT % NEEDS % WARNING/
IMPROVEMENT | FAILING
BROCKTON Grade 4 4 16 45 35
Grade 10 9 18 35 38
LOWELL Grade 4 2 13 46 40
Grade 10 11 17 33 38
SPRINGFIELD Grade 4 4 15 43 38
Grade 10 3 9 24 61
WINCHENDON Grade 4 5 11 54 30
Grade 10 11 22 35 30
BROOKLINE Grade 4 22 34 33 11
Grade 10 42 27 18 9
CONCORD Grade 4 27 43 27 2
Grade 10
CONCORD-CARLISLE Grade 4
Grade 10 58 24 14 3
WELLESLEY Grade 4 33 43 20 5
Grade 10 51 30 15 4
STATE Grade 4 12 27 42 19
Grade 10 20 24 31 25

258




MCASLANGUAGE ARTSTEST SCORES: SPRING 2003
PERCENTAGE OF STUDENTSAT EACH PERFORMANCE LEVEL

DISTRICT GRADE % ADVANCED % PROFICIENT % NEEDS % WARNING/
IMPROVEMENT | FAILING

BROCKTON Grade 4 3 35 44 18

Grade 10 20 32 29 18
LOWELL Grade 4 3 26 47 25

Grade 10 8 35 35 22
SPRINGFIELD Grade 4 3 29 46 22

Grade 10 5 25 36 29
WINCHENDON Grade 4 4 34 54 8

Grade 10 8 28 43 20
BROOKLINE Grade 4 19 50 24 8

Grade 10 37 44 15 4
CONCORD Grade 4 25 53 20 2

Grade 10
CONCORD-CARLISLE Grade 4

Grade 10 49 40 10 1
WELLESLEY Grade 4 28 54 17 1

Grade 10 48 42 9 1
STATE Grade 4 10 45 34 10

Grade 10 20 41 28 11
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MCASMATHEMATICSTEST SCORES: SPRING 2003
PERCENTAGE OF STUDENTSAT EACH PERFORMANCE LEVEL

DISTRICT GRADE % ADVANCED % PROFICIENT % NEEDS % WARNING/
IMPROVEMENT | FAILING

BROCKTON Grade 4 5 17 50 28

Grade 10 13 20 30 35
LOWELL Grade 4 5 16 47 33
Grade 10 12 22 30 36
SPRINGFIELD Grade 4 4 17 46 34
Grade 10 5 13 29 47
WINCHENDON Grade 4 1 25 50 23
Grade 10 6 21 39 32
BROOKLINE Grade 4 22 33 34 11
Grade 10 48 28 17 8
CONCORD Grade 4 30 35 29 5
Grade 10
CONCORD-CARLISLE Grade 4
Grade 10 50 30 17 3
WELLESLEY Grade 4 32 36 28 4
Grade 10 62 21 13 4
STATE Grade 4 12 28 43 16
Grade 10 24 27 28 20

2. Cycle Performance Ratings

The department’ s cycle performance ratingsfor each district and each school represent
another indicator of educational program performance by schoolsand school districts. By definition,
they are closdly related to the MCA S scores just reviewed, since the ratings are based on these scores.
As previoudly discussed, these ratings include both a performance score and an improvement score;
each is calculated by a formula that sets bi-annual targets to achieve 100% proficiency for the
studentsin thedistrict by theyear 2014. (Seeex. 5112; ex. 1062). They also include adetermination
by the department, based on the performance and improvement ratings, whether each school has
made “ adequate yearly progress’ (AY P) towards this proficiency goal.

The Cycle Il performance ratings for the four focus districts — covering 2001 and 2002 —
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indicate the following: in Brockton, all schools except two of the elementary schools made AYPin
both ELA and mathematics; in Lowell, three elementary or middle schools did not make AYP in
ELA, twelve elementary or middlie schools did not make AY P in math, and the high school made
AYPinboth ELA and math. With respect to Springfield, twelve elementary or middle schools and
one high school did not make AYP in ELA; thirteen elementary or middle schools and one high
school did not make AY P in math; and eight schools did not make AY P in either subject. Findly, in
Winchendon, it appears that Toy Town Elementary did not make AY P in English or math, and the
middle school program did not make AY P in math, but the high school program made AY P in both
subjects. (Ex. 5114).

In 2003, the department’s Cycle I1I mid-cycle review included for the first time a district
rating for all students and then ratings for special student groups, including limited English
proficiency, specia education, low income (i.e., eligible for free or reduced price lunch [FRL]),
African American, Hispanic and Asian/Pacific Idander. (See ex. 1062). This mid-cycle review
showed the following.

Brockton in the aggregate did not meet the State performance target in ELA for
2003, but ultimately made AY P because its overal improvement rate was sufficient;
the district did not make AYP in ELA in the subgroups of LEP students, special
education students, Hispanic or Native American students. (Ex. 1116). In
mathematics, Brockton did not make AYP overdl in 2003. Of the population
subgroups, the LEP students, special education students, FRL students, and Hispanic
students did not make AYP. (1d.).

In Lowell, thedistrict did not make AY Pin the aggregatein ELA. Of the subgroups,
special education, FRL, African American, and Hispanic studentsdid not make AY P,
white students and Asian students did. (Ex, 1116). For mathematics, the district in
the aggregate made AYP, but the subgroups of specia education, FRL, African

American, and Hispanic students did not. (1d.).

For Springfield, the district did not make AYP in the aggregate in either ELA or
math, and no student subgroup made AY P, except for white studentsin both subjects.

261



(Ex. 11186).
Finally, in Winchendon, the district in the aggregate made AY P in both subjects, but
for both ELA and mathematics, special education and FRL studentsdid not do so.**
(Ex. 1116).

A consequence of aschool’ sfailing to make AY Pfor five consecutive yearsisthat the school
isidentified for “corrective action” by the department. Based on the Cycle Il school performance
ratings, and the schools prior performance, 38 schools were identified for “corrective action”
statewide. Of these 38, onewasin Lowell and ten werein Springfield. (Ex. 1132). Aspreviousy
noted, based in part on its school performance ratings for 1999 through 2002, Winchendon was
determined by the board to be an “underperforming” district in November 2003, one of two in the
State.

Aswould be expected from the MCAS scores, there are no schoolsin any of the comparison
districts on the list of schoolsidentified for corrective action in the Cycle 111 mid-cyclereview. No
school in any of these districts has ever been “identified for improvement” for purposes of NCLB, or

subject to a school panel review by the department for underperformance.

3. Dropout Rates

138 Winchendon does not have sufficient LEP, African American, Asian or Hispanic
students to measure results. (Ex. 1116).
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One of the Commonwealth’ sexperts, Dr. Caroline Hoxby, testified at |ength about the
fact that over the long term, what mattersisthelevel of skillsaperson has, not whether he or she has
received a high school diploma. Dr. Hoxby sought to prove this point by showing that if one
compared individuals with and without a high school diploma and controlled for differencesin skill
levels, the difference in income levels and other measurements disappeared in relatively short order
after the age of high school graduation. (Hoxby testimony, 11/7/03, pp. 31- 53; ex. 5360-5365). The
plaintiffs presented evidence on the earnings differentials between high school graduates and high
school dropouts that suggested there is in fact a long-term difference between the two groups.*®
Evenif one acceptsfor the sake of argument Dr. Hoxby’ sthesis, it leads nowhere: no one, including
the defense, is suggesting that dropping out of school isagood idea. Indeed, Dr. Hoxby expressy
denied such an opinion; rather, her view is that what the data show is that students should be
worrying about acquiring the skillsthat the schools should be offering. (Hoxby testimony, 11/7/03,

pp. 60-61).

139 Dr. Richard Murnane, who testified on behalf of the plaintiffs, presented data and
opinions that the median annual earnings of earners between the ages of 24 and 34 reflect that
non-high school graduates earn 70-72% of high school graduates. (Murnane testimony, 9/26/03,
p. 16; ex. 90).
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| accept the commissioner’ s opinion that a young person’s chance of later successin lifeis
helped with a high school diploma, and that it is hard for children to learn if they are not in school.
(Driscoll testimony, 10/31/03, p. 18). To the extent, as Dr. Hoxby stated, that students drop out of
school because they do not have the skills they need to continue deriving benefits from school,
dropout rates would appear very important because they serve as a signal that the education being
provided is not sufficient to keep the child engaged and enrolled. Finaly, the disagreement between
experts about the economic value of ahigh school diplomaby itself may be ultimately irrelevant or at
least secondary: the evidence shows without any dispute that what increasingly mattersin the United
Statesin terms of earning and employment prospectsis a college degree, and especially abachelor’s
degree. (Seeex. 90).*° It seems quite obviousthat students who do not graduate from high school
are not likely to have an opportunity to attend college.***

Thedropout ratesfor thefocus districts are all substantially higher than the dropout ratesfor
the comparison districts, and with some exceptions before 1999, have al been higher than for the
State as a whole. The department’s data, the most recent data included in the record, show the
following:

District Annual Dropout Rates (Adjusted®*?)

10 This exhibit, prepared and explained by Dr. Murnane, sets out data from the Bureau of
the Census Current Population Survey indicating that in 2000, the median annual earnings of a
person between 24 and 34 with a bachelor’ s degree was 155% (for males) and 190% (for females)
of aperson in that age bracket with a high school diplomaor GED.

1 Dr. Hoxby suggested that going on to college was possible if a student acquired a
GED, but there was no evidence about how many GED holders enroll in or complete any type of
college program.

142 These rates are adjusted in the sense that if a student drops out during a year but
returns to school by October 1 of the following year, the student is not classified as a dropout.
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1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001

Focus
Brockton 9.0% | 83% | 84% | 7.3% | 57% | 3.6% | 42% | 58% | 5.7%
Lowell 31% | 3.3% | 28% | 26% | 3.1% | 82% | 94% | 11.6% | 9.8%

Springfield 10.2% | 6.6% | 12.0% | 3.0% | 5.0% | 49% | 7.2% | 6.0% | 8.0%

Winchendon 54% | 6.2% | 6.0% | 23% | 3.2% | 3.1% | 5.7% | 4.3% | 6.0%
Comparison
Brookline 05% | 05% | 04% | 0.1% | 0.1% | 0.1% | 04% | 0.3% | 0.3%

Concord/Carlidle 01% | 0.2% | 0.3% | 0.3% | 0.2% | 0.4% | 0.0% | 0.3% | 0.3%

Welledey 0.1% | 0.7% | 04% | 0.7% | 0.1% | 0.7% | 0.4% | 0.2% | 0.5%
State 35% | 3.7% | 3.6% | 3.4% | 3.4% | 3.6% | 35% | 3.5% | 3.5%
(Ex. 75.)**

3 The department’ s projected four-year dropout rates for the four focus districts are
substantially higher than the annual dropout rates in the text. For the class of 2003, for example,
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the department projected afour year dropout rate (that is, ninth through twelfth grades for that
class) as follows: Brockton — 20%; Lowell — 37%; Springfield — 21%; Winchendon — 17%. For
the class of 2004, the four year projections are as follows. Brockton — 20%; Lowell — 33%;
Springfield — 28%; Winchendon — 21%. (Ex. 75). The projections for the comparison districts
are much lower: for Brookline, Concord-Carlisle and Welledey, the four year dropout rates for
both 2003 and 2004 were 1% with one exception (Welledey’ s projected rate for 2004 was 2%).
(Ex. 75). It must be remembered, however, that these are projections and rough ones at that, not
areflection of actual experience. By their nature, they should not be relied on too heavily.
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The commissioner also testified that high school dropout rates are disproportionately highin
urban areas and among racial and ethnic minorities. (Driscoll testimony, 10/31/03, p. 17). Brockton,
Lowell and Springfield are all urban districts with high percentages of racial or ethnic minorities or
both among their student populations.

4. Graduation Rates

Oneof theplaintiffs experts, Dr. Walter Haney, presented evidence of hiscalculations
of student on-time graduation rates (i.e., the percentage of students who graduated from high school
four years after completing the eighth grade, or within three years after ninth grade). The department
does not yet publish data about on-time graduation ratesper se, although it does publish information
about percentages of the students enrolled in a particular ninth grade class who graduate three years
later. (Ex. 1113). These data show that the statewide average percentage of ninth grade students
who graduate three years later has been about 75% to 76% from the class of 1999 through the class
of 2002. (Ex. 1113).

Looking at the same categories of datafor the four focus districts, Dr. Haney calculated the
following graduation ratesfor the focus districts, based on the ninth grade enrollmentsfor the class of
2002*** and the number of studentswho graduated in 2002: (1) in Brockton, 75.8% of the 1998-1999
ninth grade enrollment graduated in 2002 (ex. 66); (2) in Lowell, 59.0% of the 98-99 ninth grade
enrollment graduated in 2002 (ex. 67); (3) in Springfield, 47.8% of the 98-99 ninth grade enrollment
graduated in 2002 (ex. 68); and in Winchendon, the percentage was 57.8% (ex. 69). The comparable

percentages for the comparison districts of Brookline, Concord-Carlise and Wellesley were 99.8%,

% The ninth grade enrollments for the class of 2002 would be the students enrolled in
ninth grade during 1998-1999.
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93.7% and 100.9%, respectively. (Ex. 70, 71, 72). Asthe department’ switnesses pointed out, these
figures do not represent wholly accurate on-time graduation rates for an identified group of students,
because students transfer in and out of a particular school between ninth and twelfth grade.
However, there was no evidence that student mobility in the focus districts is extraordinarily higher
than in the comparison districts. | interpret these figures as a somewhat rough estimate of on-time
graduation rates, and note the wide discrepancy between the graduation percentages for the focus
districts on the one hand and the comparison districts on the other, aswell asthe discrepancy between
the percentages for al the focus districts except Brockton, and the State.

5. SAT Scoresand Participation

The rate at which students take the SAT test and the scores received are other
benchmarks the department considers in evauating the quality of a school district’s academic
program. (See ex. 235; 5142A). The latest scores introduced in evidence were for 2000, and the
other year offered was 1995.

The evidence shows that in the focus districts, the average SAT verbal and math scores for

1995 and 2000, as well as participation rates, were significantly lower than those in the comparison

districts, and lower than the State average.

Brockton 1995 | 2000 L owdll 1995 | 2000
Verbal 464 436 Verbal 435 458
Math 444 434 Math 440 437
Participation Rate | 60% | 66% Participation Rate | 71% | 61%
Springfield 1995 | 2000 Winchendon 1995 | 2000
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Verbal 435 439 Verbal 513 502
Math 440 437 Math 494 491
Participation Rate | 45% | 51% Participation Rate | 58% | 57%
Brookline 1995 | 2000 Concord/Carlide | 1995 | 2000
Verbal 529 555 Verbal 597 580
Math 566 584 Math 601 611
Participation Rate | 88% | 93% Participation Rate 100%
Welledey 1995 | 2000 State Average 1996 | 2000
Verbal 593 599 Verbal 507 511
Math 584 595 Math 504 513

Participation Rate

96%

98%

Participation Rate

78%

78%

(Ex. 1072; ex. 239A).
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6. Post-Graduation Plans of High School Seniors
The department collectsinformation from the districts concerning the reported post-

graduation plans of high school seniors. The data show:

1997 2002

2-Yr College 4-Yr College Work 2-Yr College 4-Yr College Work
Brockton 27% 50% 15% 40% 37% 15%
Lowell 27% 51% 12% 31% 41% 11%
Springfield ~ 42% 27% 19% 37% 26% 11%
Winchendon 29% 21% 37% 41% 34% 19%
Brookline 6% 76% 9% 6% 79% 6%
Concord/
Calide 0% 90% 3% 3% 91% 1%
Welledey 2% 86% 6% 2% 89% 2%
State 19% 53% 17% 20% 52% 13%

(Ex. 79; see ex. 5462 for department’ s report on plans of high school graduates, class of 2001).

C. Conclusion

The department considersthe criteriajust described asindicators of the quality of preparation
students are receiving for post-secondary employment or education, and “responsible citizenship.”
(Ex. 235, p. 4). It does so as part of a means of answering what it appropriately terms a:

“Key Question: Do theinstructional programs provided by the district’s schoolsin

each core subject area, at each grade level, meet the educational needs of al students

and result in steadily improving student achievement?’

(Ex. 235, p. 1 [emphasisin originad]). What all the data summarized above demonstrate is that the

answer must beno. Whileitiscertainly truethat MCAS scoresin the focus districts have improved,
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thesefour districts' scoresare still much lower than the State average, not to speak of the comparison
districts. Asfor the other criteriadiscussed — dropout data, retention rates, graduation rates, SAT
scores, post-secondary school plans—with few exceptions, the four focus districtshave not improved
a all, and if one concentrates particularly on the last five years, when one would expect at least to
begin seeing the impact of ERA investments, there are almost no exceptions. Dropout rates in the
focus districts in these years are not decreasing, are higher that the State as a whole, and are
substantially higher than the comparison districts. Lowell, in particular, has a virulent dropout
problem. Except for Brockton, on-time graduation rates are below the State average, which isitsdlf
quite low (at 75-76%), and far below the comparison districts. SAT scoresin thefocusdistrictsare
flat, and frighteningly low, if one considers the importance of college education for future success,
again they are lower than the State averages as well as notably lower than the comparison districts.
With one exception, post-graduate plansin terms of plansto attend college, and afour-year collegein
particular (which have actually dropped significantly), have not improved and once more fall below

the State and the comparison districts."*

> Winchendon is an exception: the percentage of seniors reporting plans to go to college
increased from 1997 to 1992. It bears noting, however, that the reported plans of high school
seniorsisafuzzy indicator a best. Thereisno evidence that follow up work is done to determine
whether the reported post-graduate plans of the seniors were carried out, or whether those
indicating a plan to attend a college graduated. (See, e.g., ex. 5462, a September 2003
department publication entitled “Plans of High School Graduates: Class of 2001" at p. 1: “Itis
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important to note that the data [summarized in the report] represent the intentions of high school
graduates and may not reflect what students actually do after graduating from high school.”
[emphasisin origindl]).

272



In the past ten years the Commonwealth has adopted a standards based approach to public
school education. Asaresult, there are now a set of objective criteria or measures that may be used
to assess the quality of education being provided. The department and the board use them, and
clearly other observersmay aswell. | find that the student assessment datajust summarized support
the findings set out above that the plaintiff students in the four focus districts are not receiving an

adequate education within the meaning of McDuffy.

VIil. COMMONPROBLEMSOF THE FOCUSDISTRICTS

A. Funding

1. Introduction
The adequacy or inadequacy of funding for the public school programsin the focus
districtsis acrucial issue; it was a centerpiece of the case presented by the plaintiffs at trial.**® This

section presents findings about the issue of funding adequacy in the four focus districts.

% The position the defendants took at trial and appear to take in their post-trial
submissions is that the funding levels in the focus districts are adequate, and therefore, the
Commonwedth’s respongibilities are a an end. Thisis manifestly not what McDuffy holds. The
ultimate responsibility to provide an adequate education lies with the Commonwealth; its
obligations are not satisfied smply by providing State funding to local districts that need it.
Nevertheless, the point may not be necessary to make here, because | am persuaded by the
evidence that in fact, the funding levels for public school education in the focus districtsis
inadequate.
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A great ded of evidence was presented by expert witnesses for the plaintiffs and the
defendants on thissubject. The plaintiffsoffered two expert witnesses, John Myers and Dr. Deborah
Verstegen, each of whom studied and evaluated the funding adequacy in the focus districts through
the use of adifferent analytical model, a“successful schools’ model in the case of Mr. Myersand a
“professional judgment” model in the case of Dr. Verstegen. The defendants presented a number of
witnesses, including Dr. Edward Moscovitch and Dr. Robert Costrell, who criticized the
methodol ogies used and results reached by Myers and Verstegen, and one witness, Dr. James Smith,
who presented his own “professional judgment” model and study.

In my view, the studies performed by Myers, Verstegen and Smith are flawed, and do not
offer persuasive evidence on the question of current funding adequacy in the four focus districts or
the Commonwedlth as a whole. A more useful, although general, way of looking at funding
adequacy/inadequacy, amethod al so advanced by the plaintiffs, istherelationship betweenadidrict's
actual net school spending (NSS) and its foundation budget, or more precisely, the ratio of the
district’s NSS to its foundation budget."*” Beyond these analytical models and the results obtained
from their use, there was persuasive evidence presented that (1) in a number of respects, the
foundation budget formulafailsto reflect thereal costsof educating all the varied typesof childrenin
the Commonwealth’ s public schools; (2) asaresult, districtslike the focus districts, that are not able
to spend much more than their foundation budget levels on education, are not receiving adequate
funding to provide the constitutional minimum of an adequate education; and (3) the funding

inadequacies have been exacerbated by profound cuts in public school education funding by the

14" The defendants witness Edward Moscovitch presented a fourth mode of analysis for
the funding question, which he called a“value added” approach. It isdiscussed below.
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Commonweadlth in the last two years.
2. Modelsto Evaluate Funding Adequacy

a. Successful Schools Model

Thetheory behind John Myers' successful schools moded isthat by identifying
high performing school districtsin terms of a particular State’ s performance standards and distilling
what these districts spend for their core regular educational program on a per pupil basis, one can
arrive at a base per pupil spending figure that represents the base cost of providing an adequate
educational program, defined as one ableto meet or exceed that State’ s performance standards. This
base per pupil figure can then be used to determine the necessary per pupil expenditure for an actual
district by using that district’s actual numbers of students and by making weighted adjustments to
take into account the number of studentswho fit into specific populations such as LEP, low-income,
specia education, etc.

Myers identified the 75 school districts that scored “high” or “very high” with respect to
performance in the department’s Cycle |1 performance ratings covering 2001-2002. Myers then
identified the “ base spending” for the regular education day program for each of the districts by taking
the total school population and the spending figures, and backing out categories such as
transportation, food service, specia education, bilingual education, etc., to come up with aper pupil
number representing the isolated cost for the average day student in aregular education classroom,

and to eliminate coststhat are not associated directly with the educational program for those students.

148 AsMyers pointed out, his use of the Cycle || performance ratings as away of
identifying high performing districts results in amodified version of the true successful schools
model because the performance ratings only consider performance in ELA and math, whereas the
State’ s curriculum frameworks — and McDuffy — include more subjects than these.

275



Myersdid thisfor the 75 districts, and weighted the resultsto reflect the rel ative sizes of the districts.
He arrived at a base per pupil cost of $6,985. Myers then adjusted the base figure for each of the
focus districts by adding back in estimated costs for the particular district’s actual number of special
education students, bilingual students, and FRL (low income) students. To adjust for each of these
special groups of students, he used identified weightsto reflect the higher coststhat are involved.**
Using this method, Myers arrived at a necessary per pupil expenditure level for each focus
district, and compared it to the district’s actual per pupil expenditure level. The result was that for
each of these digtricts, there was a positive gap between the actual per pupil spending level and the
calculated “necessary” level, ranging from $3,536 per pupil for Winchendon to $1,189 per pupil for
Brockton. The four-district group average gap was $2,295 per pupil, or a 22.5% difference

between “actual” and “necessary” spending.

4% The weight for low income students was .5, meaning 50% of the base per pupil
expenditure was added to the base on a per pupil basis for the actual number of FRL students.
The other weights used were .25 for LEP students, and .9 for special education students. Myers
testified that these weights were within the range that education finance researchers and experts
use and consider acceptable, and there was no contrary evidence. Accordingly, | accept the use
of these weights.
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The successful school district model has been used in other States as a method of arriving at
the appropriate per pupil educational cost, and the conceptual framework hasa superficial logictoit.
| am persuaded, however, that the way Myers dealt with undistributed costs relating to educational
programming was not wholly accurate, and thiswould affect his cal culation of the base per pupil cost.
More fundamentally, |1 am troubled by the apparent fact that if one were to compute the “ necessary”
per pupil cost for al 75 of Myers “successful” districts according to his methodology — that is, adjust
the base per pupil cost by each district’s actual student population and add weights back in for the
specia populations — two-thirds of them are not spending the “ hecessary” amounts on a per pupil
basis. (Costrell testimony, 11/13/03, pp. 19-26; ex. 5425-5427). Moreover, if one applies Myers
methodol ogy for determining the base spending figure to the four focusdistrictsin order to calculate
what their actual “base” spending figures are — rather than using the “base” of $6,985 that Myers
derived from the 75 successful districts — one discovers that three of the four districts (all except
Winchendon) already have “base”’ spending levels above the 75 successful districts.**® This would
seem to suggest either that the “necessary” per pupil expenditure level for these districts should be
substantially above Myers' own calculations, or each of the focus districts has a base spending figure
that istoo high. In light of these considerations, | am not persuaded that Myers' study in itself is
helpful in determining whether or the extent to which the focus districts are not receiving adequate

funding for their educational programs.

130 Using actual expenditures, Brockton's “base” per pupil spending figure would be
$8,063, Lowell’s would be $7,986, and Springfield’s would be $7,499. (Ex. 1020; Berne
testimony, 6/27/03, p, 81; see ex. 5435). Winchendon’s would be $4,856 (ex. 1020; ex. 5435),
which is substantially below Myers “base” figure for the 75 successful districts.
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b. Professional Judgment Model

Use of the professional judgment model to estimate the necessary cost of an
adequate public school education isamethod that appearsto be accepted by school finance experts.
Indeed, as Dr. Moscovitch'’s testimony made clear, the foundation budget formula embedded in the
ERA was derived in principa part through a somewhat informal use of the professional judgment
model. (Moscovitch testimony, 11/3/03, pp. 26-27).""

(i) Dr. Verstegen's Study

1 According to Dr. Moscovitch, five school superintendents from Massachusetts school
districts met with him at some point in the early 1990's and the group essentially debated and
devised the categories and expenditure levels that in the group’ s judgment would be needed to
provide an adequate education. These determinations then found their way into the design of the
ERA’s foundation budget formula.
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The professional judgment study conducted by Dr. Verstegen, whoisa
recognized expert in thisfield, involved the use of eleven different panels of educators: a panel of
school-based teachers and administratorsin each of the four focus districts plus Fitchburg; adistrict-
wide pand in each of these five districts; and one statewide “expert” panel to review the findings of
the other two panelsand attach pricesto the resourcesthat wereidentified. The pand memberswere
provided information about all seven of the Massachusetts curriculum frameworks, the State
Congtitution, and the seven capabilitiesidentified in the McDuffy opinion as the sources for defining
educational adequacy in Massachusetts. Each panel was then asked to determine the necessary
resources for delivering the required education for the size of district in which they worked—that is,
small (Winchendon), medium (Fitchburg) or large (Brockton, Lowell, Springfield). The school-based
panels undertook the exercise first, and their work was then reviewed by the district-wide panels,
which also added on district-based resource needs. The expert panel thereafter reviewed all the panel
reports for consistency, and also to assign costs. In considering resources, the panels were asked to
consider a number of types of programs, including full-day kindergarten, extended school time
(afterschool and summer programs), gifted and talented student programs, and libraries, but not
programs such as preschool, or items such as transportation costs or debt service.

Dr. Verstegen's professional judgment study concluded that for each of the focus districts,
thereisavery significant gap between what was identified by the study as the “ necessary” per pupil
cost and the district’s actual per pupil cost, and that the “necessary” per pupil cost for three of the
four districts exceeded $13,000. Thus, for Brockton, the gap was $4,130 ($12,423 “ necessary”
minus $8,293 actual); for Lowell, the gap was $4,567 ($13,243 “ necessary” minus $8,676 actual); for

Springfield, it was $5,678 ($13,937 minus $8,259); and for Winchendon, it was $7,953 ($13,967
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minus $6,013).

A review of the study (ex. 35) suggests that the resource needs identified represent to some
extent a wish list of resources that teachers and administrators would like to have if they were
creating an ideal school with no need to think about cost at all.*>> Moreover, while| agree with the
plaintiffs that it is very useful to have Massachusetts educators as panel members because they are
familiar with the curriculum frameworks and the types of resources necessary to implement them, the
context in which this study was conducted — alawsuit involving funding issuesfor the very districtsin
153

which the panel members teach and work — gives one pause about its total objectivity.

Insum, | do not find the results of Dr. Verstegen’' s study helpful in assessing the adequacy of

152 |n this regard, as the defendants’ witness Dr. Robert Costrell pointed out, if Dr.
Verstegen's professional judgment model is applied to the comparison districts of Brookline,
Concord/ Concord-Carlisle, and Welledey, it appears that none of the three is spending enough to
provide an adequate education. Dr. Costrell could identify only five school districtsin the
Commonwealth that are spending at a level that would be considered appropriate according to the
Verstegen model (see ex. 5449), and none of the five isincluded in Myers 75 “successful school”
districts.

153 1 am not suggesting that the panel members were failing to use their “ professional
judgment” in good faith when they were participating in the study; the record here would not
support such a conclusion. But the litigation context may have contributed to the wish list aspect
of this professiona judgment study.
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funding in the four focus districts.

(ii). Dr. Smith’s Study
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The professional judgment study conducted by the defendants expert,
Dr. James Smith, fares no better. Dr. Smith is also a recognized expert in the field of education
finance, and like Dr. Verstegen as well as a number of other expert witnesses called by both sidesin
this case, he has worked on school finance models in a number of States. In Massachusetts, he
designed his professional judgment study to determine whether the four focus districts have enough
financial resourcesto enable them to provide an adequate educati on according to the requirements of
State law. He used thirteen panel members, only three of whom were from Massachusetts; the
remaining ten were al from different States. The panel members were provided with a sheet setting
out the purpose clausein G. L. c. 69, 8 1, and a summary of the standards included in the English
language arts and mathematics curriculum frameworks. The members were asked to consider these
as defining the Massachusetts educational requirements (see ex. 5101); they were not provided with
any information about the additional Massachusetts curriculum frameworksin other subjects, or with
information about the McDuffy decision and its articulation of necessary student capabilities. The
panel was asked to design instructional programsfor elementary, middle and high schools using three
different levels of resources: (1) the FY 01 per-pupil spending of Winchendon, the lowest-spending of
the four focus districts; (2) the FY 01 weighted average per pupil spending in al four focus districts;
and (3) the FYO01 per pupil spending in Springfield, the district with the most low-income and
minority students. The panel members then designed what they deemed comprehensive educational
programs within these three budgetary assumptions. The panel members expressed strong confidence
in the validity of the programs they designed under resource levels (2) and (3) listed above, but far
less confidence in the program designed under the lowest resource level in (1).

An essential component of Dr. Smith’ s study was the set of assumptions that he provided to
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his professional judgment panel members. The set included the assumptions that (1) al school
facilities were adequate, (2) there were adequate levels of supplies and materials, including
technology in each district, (3) funding for specia education was adequate in each district, and (4)
teacher salaries were a'so adequate. The findings | make in this case dispute at least three of these
assumptions— adequacy of facilities, adequacy of supplies, materiasand technology, and particularly
adequacy of special education funding in each of thefocusdistricts. In addition, the plaintiffs have at
least raised important questions about the adequacy of teacher salaries. Sincel consider most of Dr.
Smith’ sassumptionsto be factually erroneous, and since they lie at the foundation of his professiona
judgment study, | cannot and do not find the study’ s results persuasive.™* Accordingly, | concludethe
study does not offer useful guidance with respect to the issue of the adequacy of the districts funding

levels.™®

> Theinstruction to the panel members that the Massachusetts education requirements
were confined to those set out in the ELA and math curriculum frameworks is aso problematic.

%5 Somewnhat related to Dr. Smith’'s study was the evidence presented by Dr. James
Guthrie, who works with Dr. Smith asa principa in an entity called Management Analysis and
Planning (MAP). Dr. Guthrie visited atotal of twelve schoolsin Lowell and Springfield from
April 14-17, 2003, in preparation for testifying about the adequacy of facilities and the
educational program potential in the focus districts. He did not assess educational quality per se,
but focused more on space and facilities, and concluded that he did not observe one school where
a student would not be able to get a good educational opportunity. He commented on numbers of
empty classrooms in some schools, and poor use of space for pull-out sessionsin others. Given
the limited nature of hisvisits to these schools, | do not find that they provide persuasive evidence
about the adequacy of the education being offered in Lowell or Springfield.
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c. Comparison of Net School Spending and Foundation Budget

As indicated near the beginning of this report, there is no question that the
foundation budget reflects the determination by the Commonwealth, speaking through the
department, of the minimum amount each district needsin order to provideits public school children
with an adequate education. Every witness from the department agreed with this proposition, and it
isstated on al the school district reports published by the department. Accordingly, it makes senseto
examine the actual spending levels of districtsin relation to the foundation budget. In my view, this
comparison of net school spending (NSS) to foundation budget for individua districts offersamore
helpful, if rough, insight into the question of funding adequacy than the two funding models just
reviewed.

In Brockton, Lowell, Springfield and Winchendon, the ratio between actua NSS and
foundation budget has ranged from alow of 100% (Springfield, FY 01) to 110% (Winchendon,

FY03) for the last three fiscal years:

NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FYO1
Foundation Actual Net
District Budget School Spending NSS/FB
Brockton 122,533,043 125,269,140 102.2%
Lowdll 121,859,164 125,977,313 103.4%
Springfield 215,084,294 215,560,811 100.2%
Winchendon 11,405,224 12,027,738 105.5%
Group Total 470,881,725 478,835,002 101.7%
State Total 6,349,115,355 7,344,378,526 115.7%
NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FY02
[ [ [
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Foundation Actual Net
District Budget School Spending NSS/FB
Brockton 127,047,226 133,621,037 105.2%
Lowdll 129,497,748 134,771,233 104.1%
Springfield 229,544,141 234,299,099 102.1%
Winchendon 12,843,670 13,474,131 104.9%
Group Total 498,932,785 516,165,500 103.5%
State Total 6,739,035,894 7,850,826,080 116.5%

NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FYO03

Foundation Budgeted Net
District Budget School Spending NSS/FB
Brockton 132,701,278 143,507,116 108.1%
Lowell 132,753,346 136,349,683 102.7%
Springfield 236,411,782 236,523,248 100.0%
Winchendon 12,666,056 13,977,672 110.4%
Group Average 514,532,462 530,357,719 103.1%
State Average 6,942,909,844 8,146,526,667 117.3%

Concord/Concord-Carlide, and Welledey, is very different:

in any of the four districts will exceed this figure in any meaningful way, if at al.

(Ex. 41B; replacement ex. 5067, 5068, 5069, 5070). There seems to be agreement that in the
current year, FY 04, the required NSS in each district is at 100% of the foundation budget

(replacement ex. 5067B, 5068B, 5069B, 5070B), and | infer that no one assumes the actual NSS

The ratio of NSS to foundation budget in each of the comparison districts of Brookline,

NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FYO01
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Foundation Actual Net
District Budget | School Spending NSS/FB
Brookline 37,083,450 58,770,743 158.5%
Concord (k-8) 12,019,895 18,209,947 151.5%
Concord-Carlide (9-12) 6,573,125 11,584,895 176.2%
Welledey 23,230,458 35,797,485 154.1%
Group Average 90,843,605 145,697,101 160.4%
State Average 6,349,115,355 7,344,378,526 115.7%

NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FY02

Foundation Actual Net
District Budget | School Spending NSS/FB
Brookline 40,299,169 60,690,262 150.6%
Concord (k-8) 12,633,392 20,378,778 161.3%
Concord-Carlide (9-12) 7,350,283 12,530,850 170.5%
Welledey 24,570,405 38,810,493 158.0%
Group Average 97,679,704 162,903,325 157.8%
State Average 6,739,035,894 7,850,826,080 116.5%

NET SCHOOL SPENDING VS. FOUNDATION BUDGET, FYO03

Foundation Budgeted Net
District Budget | School Spending NSS/FB
Brookline 40,423,277 62,401,724 154.4%
Concord (k-8) 12,721,986 21,825,770 171.6%
Concord-Carlide (9-12) 8,036,949 13,670,862 170.1%
Welledey 26,282,301 41,780,704 159.0%
Group Average 101,012,230 173,252,390 161.4%
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State Average 6,942,909,844 8,146,526,667 117.3%

(Ex. 41D.)

It is true that the comparison districts have historically devoted a great deal of resources to
education, see McDuffy, 415 Mass. at 617, and one cannot assume that the amount these districts
actually choose to spend on their schools reflects an objective assessment of the minimum necessary
for a congtitutionally adequate education. Nevertheless, it is instructive that if one takes the 75
digtrictsidentified by John Myers as having the highest proficiency indicesbased on MCAS scoresin
the department’s Cycle Il school ratings, the average ratio of NSS to foundation budget for that
group in FY 01 through FY 03 was around 130% or alittle higher. (Ex. 5444; ex. 41C).™*® Moreover,
the NSS/foundation budget ratio average for the State as a whole during these years ranged from
115.7% (FY 01) to 117.3% (FY 03) — all above the ratios for the focus districts. | find these
differences to provide material support to the plaintiffs contention that the foundation budgets in
thelr digtricts are not adequate to provide the education that they are entitled to receive.

Dr. Robert Costrell, the Commonwealth’ s chief economist and awitness for the defendants,
testified that, based on multivariate regression analyses he performed to study the relationship
between the NSS to foundation budget ratio and student MCAS performance reflected in the

department’s Cycle |1 ratings, when one controlled for median income of the district, the somewhat

1% The defendants witness Dr. Robert Costrell indicated that in FY 02, the mean or
average of the NSS/foundation budget ratio for the Myers “successful” school districts was
130%, and for the 45 K through 12 districts among these 75, the average NSS/foundation budget
ratio was 129%. (See ex. 5444, 5445). An exhibit prepared by the plaintiffs from department
data reached very similar conclusions, indicating that the average NSS/foundation budget ratio for
the 75 Myers “successful” districts was 130.4% in FY 02, 129.5% in FY 01, and 132.7% in FY03.

(Ex. 41C).
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weak positive relationship between NSS/foundation budget and Cycle Il performance disappeared.
(Costrell testimony, 11/14/03 at pp. 86-99; ex. 5448B- 5448E). He concluded from thisanalysisthat
what really determines student performance is district median income, and that once districts are
spending at 100% of the foundation budget level, there is no statistical evidence that spending
increases will improve student performance. (Costrell, 11/14/03, pp. 89-97, 104).

The plaintiffs assert that these regression analyses are not reliable because they are based on
insufficiently precise student-level data; i.e., adistrict’ s median income does not tell one enough about
the actual income level of the students in the public schools, their status (e.g., LEP, specid
education), their mother’ s educational level,™’ etc. These may be limitations affecting the weight of
the analysis, but perhaps more significant is the fact that Dr. Costrell’ sinquiry did not touch on the
fundamental issueto be decided. Dr. Costrell testified that he did not have an opinion on whether the
foundation budget is adequate to enable districts to provide the education called for in the State's
curriculum frameworks or the McDuffy capabilities. (Costrell, 11/14/03, p. 105). There are agood
number of witnesses who testified for the defendants who believe the answer to this question is or
may well be no, and who point to discrete areas that definitely need more funding. (These are
discussed below). Dr. Costrell was performing a form of mathematical or statistical study. Inthe
end, | do not believe hisregressions invalidate the point that in the real world, the school districts
that are performing well are spending substantially more than their foundation budgets cal for, and
indeed the average spending by al the public school districtsin the Commonwealth iswell abovethe

foundation budget level. In light of this redlity, it is difficult not to conclude that the minimum

7 Many witnesses at the trial on both sides spoke to the significance of the educational
level achieved by a student’s mother as a determinant and predictor of the student’s own
educationa performance.
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“adequate” funding level for every school district in Massachusetts lies above the current foundation
budget formula amount, although it is obvioudy not possible to identify the point of adequacy by
simply by examining and comparing different districts NSS/foundation budget ratios.

d. Vaue Added Anaysis
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Another witness for the defendants, Dr. Edward Moscovitch, testified about
analyses he performed in which hetook department data about student enrollmentsin every operating
school district, and classified al the students by the following demographic characteristics: race or
ethnicity (white, Asian, mixed, other, Native, black, Hispanic), limited English proficiency, poor
(defined by digibility for free or reduced price lunch), and not poor. (Ex. 5375). Hethen calculated
a statewide average proficiency score, using the department’s method of measuring proficiency
through MCA S scores, for each of these demographic subgroups—for example, for the subgroups of
Asian students in poverty with limited English, Asian students in poverty with adequate English
language skills, Asian students not in poverty with limited English, and Asian students not in poverty
with adequate English skills. (Moscovitch testimony, 11/3/03, pp. 103-116; ex. 5375). Next, for
every school district in Massachusetts he calculated an expected proficiency score, based on the
average score for the number of students in the district’s school population in each of the
demographic subgroups he had identified. (Moscovitch, 11/3/03, pp. 126-135, ex. 5376). Dr.
Moscovitch defined as the particular school’ s or the district’ s educationa “valueadded” any postive
difference between the actua proficiency index for the particular school or the district and the
proficiency index that would be expected if each student scored at the average score of his or her
demographic group. In other words, if the school’s or district’s proficiency index is above the
expected score that is derived from assuming every student is scoring at the average of his or her
gender, race, ethnicity, poverty, and language status, Dr. Moscovitch considered this positive
difference to be attributable to the value provided by the school’ s or district’s educational program.
(Moscovitch, 11/3/03, pp. 121-126).

Dr. Moscovitch used his “value added” approach to compare “value added” for particular
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districts to their per pupil spending. (Ex. 5378). He concluded from this comparison that there is
generally no positive relation between spending and performance. (Moscovitch, 11/3/03, p. 151; ex.
5378). In particular, Winchendon has an extremely low “value-added” score compared to other
districts spending the same amount per pupil, and Brockton, Lowell, and Springfield also have lower
“value added” scores than other districts with the same level of per pupil spending. (Ex. 5378). If
one makes poverty measured by FRL student statusthe point of focus, Dr. Moscovitchis of theview
that for the high poverty districts (where 40% or more of the students qualified for free or reduced
price lunch), there is smply no relationship between “vaue added” and spending. (Moscovitch,

11/3/03, pp. 162-163; ex. 5379).**

%8 Dr. Moscovitch drew a contrast between high poverty districts and low poverty
districts. In the latter, he stated that there is some relationship between spending and performance
—that is, thereis acausal connection between high spending and high performance in low poverty
schools.
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| do not find this analysisto offer much assistance in resolving the funding issuesin this case.
First, with respect to the concept of “value added” being ascribed to a school or school district based
onthe MCAS scores of studentsin the chosen demographic categories, one has no knowledge of how
long the students being tested in a particular school or district were enrolled there. This seems a
highly relevant piece of information to the question of the school’s or district’ s“value added.” Nor
does one know what percent of the students qualify as students with disabilities or the nature of the

disabilities at issue, which again would affect student scores.**

More fundamentally, however, | fail
to see how a comparative analysis of students MCAS proficiency scoresin adistrict relative to the
average proficiency scoresfor students of the same defined demographic mix tells one anything very
meaningful about the actual quality of the education being offered.*® If the point is smply that the
greater expenditure of money by itself does not necessarily trandate into better student performance,

it isapoint | accept, based on the evidence in this case. But | cannot go beyond this general

proposition.'*

9 The plaintiffs point to other pieces of specific information about the students that
would be important in assessing the “value added” of the schools, such as the actual family
income and the mother’s educational level. | agree these data would be useful, but their absence
by themselves does not in my view invalidate the mode of analysis.

180 1 one were to assume hypothetically that a particular demographic group statewide —

e.g., Hispanic, low income students with limited English proficiency — has avery low average
proficiency score, the fact that students within this demographic profile in a particular district do
somewhat better than the average does not necessarily mean that their schools are providing an
education program that fulfills the McDuffy capabilities or implements all the State’ s curriculum
frameworks.

181 Dr. Moscovitch also testified about certain categories of costs that he thought needed
to be added into the foundation budget formula, and certain increases of costs — specia education
and vocational special education — that are presently in the formula but which should be increased.

(Moscovitch, 11/4/03, pp. 37, 65-67, 94-95). These points are discussed below.
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3. Problems With the Existing Foundation Budget Formula
Asearlier outlined, the foundation budget for each district is determined through use

of a formulathat includes eighteen (or nineteen'®

) separate categories of school expenditures. In
substance or effect, the formulacallsfor certain additions to the budget to account for, inter alia, the
particular district’s population of low income students (measured by FRL student numbers) and
students in trangitional bilingual education programs. In addition, the formula is adjusted in a
different way to reflect in some measure the higher costs of special education in the regular day
program, vocational education programs, and out-of-district private programs. The budget isfurther
adjusted for inflation. The basic foundation budget formula was developed in connection with the
passage of the ERA. Although there have been discrete adjustments to certain factors since then, it
remains essentially the same as it was in 1993.

Quite apart from the general point that high performing school districts spend on average
130% above their foundation budgets, there was persuasive evidence that in important ways, the

foundation budget formula does not currently provide adequate funding for public school education.

This evidence included the following.

*2Department witnesses differed on the number.
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a. Specia Education

The lack of adequate funding for special education programsis discussed in
connection with each of the focus districts, and is further discussed in detail below. | will not repeat
what is stated there. | ssmply note that | am persuaded by the special education evidence from the
districts and agree with the wide variety of witnesses, including experts for the defendants (e.g.,
Edward Moscovitch) as well as the commissioner and the associate commissioner of education for
school finance and district support, that the foundation budget formula is inadequate in relation to
specia education programs, even with the 2002 increasein the origina special education enrollment
factor from 3.5% to 3.75%, and theincrease in the vocational education specia education factor from
4.5% 10 4.75%.

b. Curriculum Frameworks

Thefoundation budget formulawas created long before the department and the
board promulgated — and repromulgated — curriculum frameworks in the legidatively identified
“core subjects’ of ELA, mathematics, history/socia science, science/technology, foreign languages,
and the arts, plus health. It is undisputed that neither the department nor the board has ever
undertaken to evaluate the adequacy of the foundation budget formulain light of these frameworks
and has no plans to do so. According to the commissioner, there is no need to engage in such a
review because, in substance, the foundation budget and the call for curriculum frameworks both
derive from the ERA, and therefore the budget formula must have contemplated the frameworks,
particularly in light of thefact that the ERA contemplated substantially more funding being added into
the mix over the seven years scheduled for all school districts to reach foundation level. (Driscoll

testimony, 10/27/03, pp. 135-137).
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| do not accept the commissioner’ s reasoning. As discussed above, the current curriculum
frameworks are recognized as defining truly comprehensive educationa programs in each of the
subject areas, and they call for awide variety of resources— materials, supplies, equipment—in order
effectively to implement the experiential, problem-solving type of learning that they seek to provide.
It took the department and the board many years and many tries to develop these curriculum
frameworks — they are all substantially revised from the origina versions, and the last of them,
history/social science, was not formally completed until 2003. It isnot reasonable to assumethat the
foundation budget formula, developed between 1991 and 1993, did or could have contemplated the
costs associated with implementing these frameworks.*® | am persuaded by one of the witnesses
called by the defendants, S. Paul Reville, who testified that the original foundation budget formula
was established by asking a select number of superintendents what it would cost to provide an
adequate education, but the inquiry was made in a context where no set of educational goals existed;
and that now, with the existence of a“highly articulated” set of educational goals - the curriculum
frameworks— it is necessary to review the foundation budget formulato make sureit is aigned and
constructed in away that will allow school districts to implement the goals the Commonwealth has
set. (Reville testimony, 12/18/03; see ex. 1153). It is, of course, theoretically possible that this
inquiry will lead to a conclusion that no additional funds are necessary to implement fully the
frameworks. Based on the evidence presented concerning thefocusdistricts’ educational programs,

however, this seems a doubtful proposition, to be sure. Nevertheless, there is no way to know this

163 Jeffrey Wulfson, the associate commissioner of education for school finance and
support, acknowledged that the department has not figured out whether the foundation budget is
adequate to ensure student achievement outside of the areas of ELA and math. (Wulfson
testimony, 10/28/03).
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essentia fact if the inquiry is never pursued.

c. Teachers

Teacher salaries are the largest component of school districts' foundation
budgets. Asof 2001, the statewide average expenditure for teachers was 129.7%, higher than the
amount allocated to this category in the foundation budget formula, and apparently it has been above
the foundation budget amount since 1996. (Seeex. 5224; Hatch testimony, 10/30/03, p. 214). Inthe
comparison districts, the 2001 expenditures on teacher salaries showed the following: Brookline's
total expenditure was 178% of the amount presumptively allocated for teacher salaries in the
Brookline foundation budget formula; Concord’ steaching salary expenditurefor gradesK through 8
was 187% above the amount all ocated in its foundation budget formula; Concord-Carlid€ steaching
salary expenditure for grades 9 through 12 was 154% above the amount alocated in its foundation
budget formula; and Welledey’ steaching salary expenditure was 187% above the foundation budget
dlocation. (Ex. 239A.)'* The associate commissioner of education for school finance and support
agreed that the foundation budget consistently underestimates the actual expenditures on teachers
sdlaries that are made by districts. (See Wulfson testimony, 10/28/03, p. 135). The inescapable
conclusion one must draw from thisfact is that the formula does not adequately cover the budget’s

largest category of expenditure.

184 |n contrast, in the four focus districts, with the exception of Winchendon, teaching
salary expenditures were generally much closer to the amount presumptively alocated to this
expenditure category in the formula. Thus Brockton’s 2001 teaching salary expenditure was
101% of the amount allocated in its foundation budget, Lowell’s was 111% of the foundation
budget alocation, Springfield’ s was 101% of the foundation budget allocation, and Winchendon's
was 126% of the foundation budget allocation. One needs to view these budget figures against
the backdrop of student performance in the focus districts as compared to the comparison districts
and the state; when thisis done, the figures may well do more to support the point made by the
plaintiffs, namely, that their teaching salaries are at too low a leve to attract and retain highly
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d. Bilingual Education/Limited English Proficiency

The foundation budget formula originally recognized studentsin transitional
bilingual education (TBE) programs asacategory of student, in addition to special education and low
income students, for whom school districts should receive additional funds.'® At least since 2001, it
has been suggested that this definition wastoo narrow, because there were many students whose first
language is not English and who have difficulty with English, but who were not enrolled in TBE
programs. Beginning in FY 05, the department statesit will use “limited English proficiency” asthe
qualifying definition for determining the number of studentswho should be counted for cal culating the
bilingual education factor. The department anticipatesthat this change will increase significantly the
foundation budgets of districts with high percentages of LEP students (see Wulfson testimony,
10/28/01, p. 31; Hatch testimony, 10/29/03), but the point obviously cannot be confirmed at the

present time.'®

qualified teachers, than they do to support a determination that the foundation budget formula
adequately deals with the category of teachers' salaries.

165 The way that the department actually computes the foundation budget for school
districtsis by trandating or converting each factor in the foundation budget formulainto a per
pupil cost. Thus for students in TBE programs, the department adds on approximately $1,400 for
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e. Determinations of the Foundation Budget Review Commission

each such student in the particular district. (See Wulfson testimony, 10/28/03, pp. 28-29, 30-31.)

186 \Whether or not to increase the foundation budget formula' s low income factor has
been a source of debate in recent years. It isdiscussed in connection with the recommendations
of the Massachusetts Foundation Budget Review Commission and other recommendations below.
(See subsections () and (f) in this section).
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The ERA provided for the creation of afoundation budget review commission
“to review the way in which foundation budgets are calcul ated and to make recommendationsto the
genera court regarding such changes in the formula as may be appropriate.” G. L. c. 70, 8§ 4
(inserted by St. 1993, c. 71, § 32)."" There have been two foundation budget review commissions
appointed since the passage of the ERA; the most recent commission was appointed and made its
report in 2001. The 2001 foundation budget review commission studied the adequacy of the
foundation formula, and concluded that in anumber of respects it was inadequate and needed to be
increased. In particular, the commission concluded with respect to adequacy that:
the special education factor needed to be increased over a period of time;
the class size assumption of the foundation formulafor elementary grades— whichis
a 22:1 dudent teacher ratio for K through 5 — should be redefined to provide for a
15:1 ratio over a period of years. In addition, the class size foundation budget
assumption for middle school — a 25:1 student teacher ratio — should be gradually

reduced to 22:1, with the priority for reduction on grades K through 3;

the low income factor needed to be increased (but the commission did not specify by

how much);*®®

187 General Lawsc. 70, § 4, establishing the Foundation Budget Review Commission, has
been amended since the passage of the ERA, most recently in 2000. See St. 2000, c. 159, § 139.
In its most recent iteration, the section itself defines the membership of the commission, and
provides that it report its recommendations to the Legislature every two years. For the
commission to operate, however, it must be funded. The FY 01 budget included monies for the
commission, but there has been no appropriation since then.

1% The low income factor in the foundation budget formulain effect adds in three
teachers for every 100 low income students; the theory underlying the factor is that smaller class
sizes are needed to help deal effectively with the educationa needs of low income students. |
understand that the department, in determining a district’ s foundation budget, trandates the low
income factor into a per pupil cost (as it does for students in TBE programs, described above).
The low income factor per pupil addition is currently a sum between $2,100 and $2,500 for every
low income student counted in the district. (Wulfson testimony, 10/28/03, pp. 29-30).

The commissioner testified at first that he did not disagree with the foundation budget
review commission’s conclusion that the low income factor should be increased (Driscoll
testimony, 10/27/03, p. 162), but almost immediately appeared to change his mind, testifying that
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he could not say the low income factor should be increased because he did not have the details
necessary to form such ajudgment (although he is the commissioner of education for the State
and must deal with foundation budget issues on a consistent basis). (1d., pp. 163-164).

Quite apart from an increase in the low income factor, there is an adjustment to the
method of counting low income students that could and should be made in thisarea. For every
school district’ s foundation budget, the number of low-income students is determined by using the
number of students in the district who are eligible for free or reduced price lunch and who sign up
for the program as of October 1 of the prior fiscal year (i.e., October 1, 2000 for the FY 02
foundation budget). The department has long recognized (since 1999 according to one
department witness) that at least for high school students, this method of counting FRL-€dligible
students probably results in undercounting, because many high school students do not fill out the
sign-up forms for the program, whether because of perceived stigma or otherwise. The associate
commissioner for school finance and support testified that probably by FY 06, the department
intends to make an administrative adjustment in this area, so that if afamily signs up one child for
the FRL program -- presumably an elementary school child -- the department will include every
other child in that family who is enrolled in a public school in that district as an FRL-dligible
student regardless of whether there is a school lunch form for that particular child; in other words,
the department will calculate FRL-€eligibility on afamily basis. | fail to understand why it has
taken and will take the department more than five years to make this adjustment to aleviate an
undercounting problem everyone appears to acknowledge. Presumably the lack of an individual
student data system has been afactor here, but the department has been implementing an
individual student data base (SIMS) since 2002.
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foundation enrollment should be computed differently to reflect more quickly the
impact of growing enrollments in the foundation budget formula;

full day kindergarten programs focusing on high risk students should be implemented
(and included in the foundation budget); and

atechnology factor should be added to the budget.
(Ex. 234, p. i-3, pp.1-5, and Table 3).

Except for a partia implementation of the foundation budget review commission’s
recommendation concerning the specia education enrollment factor increase, its recommendations
have not been adopted. The significant point here, however, is that the commission —alegidatively
created body with a broad membership that included representatives of organizations having deep

knowledge and experience in the area’® — reached the determination in 2001 that the foundation

1% pyrsuant to G. L. c. 70, § 4 (as amended by St. 2000, ¢. 159), the membership of the
commission includes legidative chairs of the joint committee on education, arts and humanities (to
serve as commission co-chairs); other leaders of the House of Representatives and Senate (or
their designees); the governor (or his designee); the commissioner of education; the chair of the
education reform review commission (another reviewing body established by the ERA, see St.
1993, c. 71, 8 79); and one member from each of the following organizations. the M assachusetts
Municipal Association; Massachusetts Business Alliance for Education; Massachusetts
Association of School Committees;, Massachusetts Superintendents A ssociation; M assachusetts
Teachers Association, Massachusetts Federation of Teachers; League of Women V oters of
M assachusetts, Massachusetts Association for Vocational Administrators; and the Massachusetts
Association of Regional Schools.
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budget was failing to provide necessary funding in several key respects. Certainly therecord in this
case provides no grounds to suggest that the years since 2001 have shown the commission’s
determinations were incorrect. In fact, the oppositeistrue.

f. Other Changes to the Formula

The defendants witness Edward Moscovitch, apparently the principa
architect of the original foundation budget formula, testified that in his opinion, the formulaneedsto
be changed to add several factorsrelating to building better professional competency and better local
leadership capacity; these would include factors to account for the costs of mentor teachers, literacy
coaches, diagnostic testing, and paying teachersto take on more leadership rolesin the school. Such
changes, in Dr. Moscovitch’ s opinion, would increase the Chapter 70 budget by about 5% to 7%. He
also stated that the special education factor for regular day programs needed to be increased to 4% or
4.5%, and the special education factor for vocationa education programs should be increased to
somewhere between 7 and 10%; the low income factor in the formula should be increased; and if it
were up to him, he would implement aformal preschool education program, with an addition to the
formulato reflect the program’ simplementation. (Moscovitch testimony, 11/04/03, pp. 65-67, 69,

79, 83-84, 89, 94-95). Thetria record supports the need for such changes.
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4. Reductionsin State Funding

The high water mark of State funding for public school education programs wasin
FY02. The next two fiscal years saw reductions, and those in FY 04 were substantial. The budget
plan for school districtsin FY 04 was that Chapter 70 aid would be cut by 20% unless areduction of
that sizewould placethe district below itsfoundation budget level; in that case, the cut in Chapter 70
aid would be modified to ensure the district could meet its foundation budget. Apparently, 154
districts in the Commonwealth absorbed the full 20% cut. The focus districts were not in a position
to do so and still reach their foundation budget amounts. Accordingly, Brockton’s Chapter 70 aid
was cut by 5.1%, Lowell’ swas cut by 5.4%, Springfield’ swas cut by 0.1%, and Winchendon’ swas
cut by 8.8%. (Hatch testimony, 10/29/03).

In addition to the reductions in Chapter 70 aid, severa significant grant programs were

drastically cut in FY 04:

Class size reduction grants— used by the four focus districts (and many others) to hire

additional teachers and thereby permit more and smaller classes — were eliminated

entirely; in both FY 03 and FY 02, $18 million was available for class size reduction

grants statewide;

MCAS remediation grants were reduced from $50 million in both FY 03 and FY 02 to

$10 million for FY04. These are the funds used by the focus and other districts to

provide MCAS tutoring, extraclasses, etc. All witnesses who were asked about the

subject acknowledged that these funds played a critical role in helping students

improve and ultimately pass the MCAS tests in order to join the 2003 graduating

class,

Grants for public school preschool and other early childhood education programs

were aso greatly cut, for thethird year in arow. Thusthese grant fundswent from a

high of $114.5 million in FY 01 to $103.4 millionin FY 02, to $94.6 millionin FY 03,

and finally, down to $74.6 million in FY 04;

Early literacy grants for early reading programs were also cut by two-thirds, from
$18.3 million in FY03 to $3.8 million in FY 04.
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Grantsin al of these areas have tended over the yearsto buffer school districts, including the
focus districts, against funding insufficienciesin their own foundation budgets. The evidence in this
case showsthat for the focusdistricts at least, the steep reductionsin (in one case, the elimination of)
these grant funds have had a deeply negative impact on their ability to provide adequate educational
programs. This has been particularly truefor children who are at risk of failure, or in the case of the
MCAS remediation funds, who are actually failing: the programsthat all of these grants have funded
are designed in particular to meet the needs of such children.

5. Conclusion

The specific findings about each of the focus districtsreflect that in each district, there
are aspects of the educational program that suffer or fail because of a lack of resources. Thefindings
in this section, dealing with structural funding issues that affect all of the focus districts (among
others), supports and reinforces these findings. In sum, | conclude that contrary to its intended
purpose, the foundation budget formula does not presently provide sufficient funds to the focus
districts to permit them to implement the curriculum frameworks or equip their students with the

10 Nor is there any other source of State funds filling the gap;

capabilities outlined in McDuffy.
instead, the Commonwealth has diminished its use of grants to supplement the foundation budget in

selected but critical areas.*™

70 |n light of the forceful evidence of underfunding for these districts, | find quite
astonishing the commissioner of education’ s testimony that in his view the foundation budget
formula yields adequate funding for the Commonwealth’ s school districts, including presumably
the four focus districts. (See Driscoall testimony, 10/27/03, pp. 135-139, 155-156, 171-176).

% 1t is of particular concern that Winchendon, determined by the department and the
board to be underperforming, should have its Chapter 70 funds cut by as much as 8.8% in the last
year, and its State grants cut aswell. | do not find that Winchendon’s sorry educational status
can be attributed solely to lack of funding, but additional funding is clearly needed, well beyond
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This conclusion does not mean, however, that increases in the foundation budget formula or
the infusion of funding from some other source would by themselves solve the problem of an
inadequate educational programinthefocusdistricts. There appearsto be area need to enhancethe
capacity of these districts generally (and Winchendon in particular) to administer the educationa
program in a way that uses and learns from student performance data, promotes and improves
teaching competency, and demonstrates managerial competence as well as, one hopes, leadership.

B. Special Education

1. Areasof Concern

restoration of theill-considered cuts.
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The findings about the four focus districts reveal a number of common areas of
concern in the provision of special education servicesto children with disabilities.'® Thefirst isthat
all of thefocus districts have difficulty in performing timely evaluations of, and development of IEPs
for, children referred for specia education evaluations, a problem caused in significant part by the
lack of school psychologists and other professionalsto perform the necessary evaluations, especially
psychologists able to evaluate children whose first language is not English.  Second, all the focus
districts lack appropriate space to provide special education services for those children who spend
most of their day in the regular education classrooms. Third, the focus districts fail to educate
students with disabilitiesin the least restrictive environments, and more particularly, fail to provide
these students with meaningful access to the regular education curriculum in regular education
classrooms. Closely connected with thislast concern are two additional important problems, one of
which is the absence of meaningful professional development for regular education teachers on
strategies and methods for teaching children with disabilities in the “inclusion” classrooms, and
professional development for special education teachers on the subject matter content areas that
children with disabilities need to learn. The other is the lack of sufficient personnel — both special
education teachers and perhaps particularly paraprofessional’s —who are needed to support and assist
the children with disabilities in regular education classrooms. These problems were identified by
those providing special education in thefour districts, by their superintendents, and to some extent by

the department itself through the coordinated program review process.

Y2Throughout this report, for the sake of consistency, | have adopted the practice of the
department in equating “ disabilities’ with “specia education needs.” However, the imprecision of
assuming, tacitly, that al children with disabilities ipso facto have specia education needs
deserves note.
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2. MCAS Gap Between Regular and Special Education Students

The MCAS scores of students with disabilitiesin the four focus districts are atelling
reflection of the existence of the problems described above. Passage rates for these students lag far
behind those of regular education students. In addition, the passage ratesin the four focus districts

are significantly lower than the passage rates for specia education students in the comparison

districts.
Per centage of regular and special education students passing
by subject and select grades. 2002:
ELA ELA Math Math Math
Grade4 Grade 10 Grade4 Grade8 Grade 10
Brockton
Regular Ed. | 87 90 69 49 65
Specia Ed. | 45 42 41 16 17
L owell
Regular Ed. | 88 83 71 56 68
Special Ed. 52 32 34 10 10
Springfield
Regular Ed. | 87 61 70 38 40
Special Ed. 51 33 42 6 11
Winchendon
Regular Ed. | 90 95 72 61 76
Specia Ed. | 44 25 38 14 14
State
Regular Ed. | 95 91 87 75 80
Special Ed. 69 58 58 28 38
Brookline
Regular Ed. | 97 97 93 88 93
Special Ed. 91 75 75 60 65
Wellesley
Regular Ed. 100 100 98 98 97
Special Ed. 85 70 80 56 80
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(Ex. 1153).
Per centage of regular and special education students passing
by subject and select grades: 2003

ELA ELA Math Math Math
Grade4 Grade 10 Grade4 Grade 8 Grade 10
Brockton
Regular Ed. 91 90 80 46 73
Special Ed. 56 50 48 13 23
L owell
Regular Ed. 87 86 78 53 67
Special Ed. 44 48 35 10 25
Springfield
Regular Ed. 88 76 75 37 54
Special Ed. 51 28 45 8 15
Winchendon
Regular Ed. 94 91 83 70 77
Special Ed. 85 24 50 10 12
State
Regular Ed. 95 93 90 76 85
Special Ed. 73 67 62 29 50
Brookline
Regular Ed. 97 99 94 95 95
Special Ed. 82 92 74 53 79
Wellesley
Regular Ed. 99 101 99 99 99
Special Ed. 93 94 81 70 82
(Ex. 1154).

The defendants point out that with respect to the class of 2003, 80% of students with
disabilities in the Commonwealth ultimately satisfied the competency determination for graduation,
either by passing the ELA and math MCAS tests, through the appeal process, or, for a limited

number, through aternative assessments. (Ex. 1069, p. 8). Thisisindeed agreat achievement. But
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this result does not speak to the inadequacies in the special education programs offered to special
education students in the four districts. First, except for Springfield — which presents the opposite
picture from the State as awhole *”® — there is no evidence as to how the focus districts special
education students in the class of 2003 did with respect to the competency determination; the 80%
pass rate is a statewide figure. Second, the fact that after six testing opportunities an impressive
number of students with disabilities have passed the MCAS test is not necessarily a convincing sign
that the educational programsthey were offered were adequate; it may simply mean that the students
received useful help in learning how to take the tests.

| accept the opinion of every educator and expert witness who touched on the subject,
whether for the plaintiffs or the defendants, that except for those with cognitive disabilities, all
students with disabilities are capable of learning the information included in the State curriculum
frameworks and of performing at the same level as their regular education peers, provided they
receive adequate supports. The superintendents of the four focus districts, the districts' special
education directors and teachers who testified, and the plaintiffs expert, Dr. Hehir, al share the
opinion that the students with non-cognitive disabilities in their districts are not receiving the
education that they need to learn what the State’s curriculum frameworks prescribe, nor are they
being equipped with the seven McDuffy capabilities. Based on the evidence, | share this conclusion.
| also conclude from the evidence that the reasonsfor the failuresin the special education programsin
each of these districtsis tied in part to alack of resources, whether in the form of adequate staff,

enough space, or the financia ability to provide constructive professiona development for both

%3 |n Springfield, 80% of the students with disabilities in the class of 2003 did not achieve
apassing score on at least one of the tenth grade MCAS tests.
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regular education and special education teachers.*

3. Per-Pupil Spending on Special Education

71 do not mean to suggest that lack of resources is the only cause of the failuresin the
specia education programs. Among other indications, the Coordinated Program Review reports
in evidence point to a number of problems that may well not be related to resources.
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With respect to resources, the plaintiffs point out that the comparison districts of
Brookline, Concord/Carlide, and Welledey spend more per pupil for studentswith disabilitiesthan do
the focus districts. (See ex. 46, 80). For example, in FY 01, the average per pupil expenditure for
special education students was $12,403 in the focus districts™ and $15,985 in the comparison
districts”®  The plaintiffs also stress the undeniable fact that the MCAS scores of the specid
education students in the comparison districts are far better than the scores of the focus district
specia education students. (See ex. 1153, 1154, chart above in this section).

These differencesin per pupil expenditures and MCAS scores, by themselves, do not prove
that the four focus districts have inadequate amounts of money for their special education students.
Moreover, | note that the State average per pupil expenditure for special education in FY 2000 was
$11,311 (see ex. 46), and $12,416 in FY 2001 (see ex. 5224A); these are both lower than the

corresponding per pupil expenditure figures for al of the focus districts except Winchendon. In

175

Specifically, the FY 01 per pupil specia education expenditure in Brockton was
$12,989; Lowell was $13,324; Springfield was $13,662; and Winchendon was $9,638. The FY 00
per pupil special education expenditure in Brockton was $11,516; Lowell was $12,577,
Springfield was $11,450; and Winchendon was $8,712. (Ex. 46)

egpecifically, the FY 01 per pupil special education in Brookline was $15,254;
Concord/Carlisle was $19,246; and Wellesley was $13,456. (Ex. 80). The FY 00 per pupil specia
education expenditure in Brookline was $14,311; Concord/Carlisle was $19,566; and Welledey
was $13,048. (Ex. 46).
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addition, while the MCAS warning/failing rates of the students with disabilities in the comparison
districtsare very low in comparison to the studentsin the four focus districts, it isa so true that these
special education rates are quite a bit higher than the warning/failing rates of the regular education
students in those communities. (See ex. 1153, 1154; chart above in this section). In other words, a
gap, dbeit generally a smaller gap, exists in the comparison districts between scores of regular
education students and those of special education students, just as it does in the focus districts.

The comparative evidence thus has limitations. Overadl, however, it is consistent with the
conclusionsthat | have drawn from the evidence about each of the focus districts, namely, that their
specia education programs are inadequate, and that lack of sufficient resources are an important
reason.

4. The Special Education Component of the Foundation Budget
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The foundation budget formula currently seeks to account for the higher costs that
specia education programs entail by building in the assumptionsthat (1) 3.75% of aschool district’s
foundation student enrollment in adistrict are students receiving special education serviceswithin the
district, (2) 4.75% of thetotal foundation student enrollment in vocational education programswill be
recelving special education servicesin the district, and (3) 1% of the foundation student enrollment
will bereceiving specia education in tuition-based programs outsidethedistrict. (Chapter 70, 82, as
amended by St. 2002, c. 184, 8 76). The formulaadds dollarsto various categories of expenditures
to reflect these assumptions. According to Marcia Mittnacht, the director of specia education
services in the department, the foundation budget is also premised on the assumption that students
receiving serviceswithin the district will be receiving special education servicesfor, on average, 25%
of their school time. Accordingly, by using a factor of 3.75%, the formula assumes that 15% of
studentswill be receiving special education—on apart-timebasis."’”" (Mittnacht testimony, 11/19/03,
pp. 18-20). In fact, the statewide average percentage of special education students per district in
2002-2003 was 15.2% (see ex. 5224A), and the department believesit appropriate that no more than
1% of students should receive services in private residential placements outside the district.
Therefore, the defendants claim, there is or should be adequate funding available in the foundation

budget formulafor special education services.

177 3,75% divided by 25% equals 15%.

313



As the findings above show, however, thisis ssmply not the case. Even though two of the
four focus districts, Brockton and Lowell, have special education student percentages below the
State average, each with 12.5% in 2002-2003, these districts do not have the staff, facilities, or
educational and professional resources necessary to serve adequately all their special education
students. In Springfield and Winchendon, where the percentages of students with specia needsis
above the State averages,19% and 18.9% respectively in 2002-2003, the sameisalso true. Asmany
witnesses, including the commissioner of education, testified, the foundation budget formula has
understated and continuesto understate the costs of specia education. (Driscoll testimony, 10/27/03,
pp. 250-251; see ex. 1061, p. 3). These costs have increased dramatically over the last ten or so
years, at afar greater rate than costs for regular education. Thispoint isillustrated by the following
statistics: between FY 89 and FY 00, per pupil expendituresin Massachusetts rose 13.2%, but during
that time, increased costs for specia education rose 30%, and bilingual education costs rose 26%,
while average regular-day per pupil expenditures rose by 8%. (2002 Annua Report of the
M assachusetts Education Reform Commission, Ex. 238, p. v.'"® Seealso ex. 11, “The Rising Costs of
Special Education in Massachusetts: Causes and Effects’ (2001), pp. 186-194.).'”° Moreover, as
stated by the commissioner, the costs have risen disproportionately among children in poverty.

(Driscoll testimony, 10/27/03, p. 250). The four focus districts are among the very poorest in the

178 The Massachusetts Education Reform Commission is an agency established as part of
the ERA. See St. 1993, c. 71, § 79.

19 A number of witnesses agreed that among the significant reasons for these special
education cost increases are advancements in medical knowledge with the result that more
children with severe disabilities are surviving that ever before and entering public school systems;
the increased de-ingtitutionalization of children with specia needs; and the increases of children
living in poverty, which brings about increased special needs. (See ex. 11, pp. 200-205; Driscoll
testimony, 10/27/03, pp. 232-233; Moscovitch testimony, 11/04/03).
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Commonweadlth, and all except Winchendon have percentages of FRL students above the State

average.™®

180 The superintendent and many other witnesses from Winchendon testified to the large
numbers of foster children enrolled in the district, but they offered no specific numbers. Joseph
Rappa, the executive director of the EQA, testified that in conducting its Tier 11 review of
Winchendon in 2003, the EQA found there were 23 foster children placed in the Winchendon
public schools. While there was evidence that foster children with special needs can create
significant special education costs for the host school district (see ex. 11, pp. 203-204), | am
unable to conclude on this record how much, if any, of Winchendon’s specia education financia
burden istied to foster children.
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The evidence aso demonstrates that in two of the focus districts, the cost of out-of-district
tuition for specia needs children whose |EP callsfor aresidential setting is enormous, and far above
the formula allocation set out in the foundation budget — in 2002-2003, more than 400% above.*®*
Sincetuitionsfor out-of-district placements are governed by contract and must be paid to ensure that
the children involved will be permitted to stay and be served, the four districts must use monies that
the foundation budget formula assumes would be available for other aspects of their educational
programs to satisfy the contractual obligations. The point is not that the districts should be paying
exactly what the foundation budget allocation assumesfor every discreteitem listed in the budget. It
israther that the foundation budget total undisputedly represents what the State has concluded isan
appropriate amount to provide all the district’s students with an adequate education, and when a
significant category of expenseismuch higher than the figure the foundation budget formulaassumes,

clearly one must doubt whether the overall budget can meet the district’s total educational needs.

81 Thus, in Springfield in 2000-2001, the out-of-district tuition was 358% of the
foundation budget formula allocation; in 2002-2003, it was 404.9% of the allocation. (Ex.
5224A, 5063A). In Winchendon, the percentages were 391% in 2001-2002, and 444% in 2002-
2003. (Ex. 5224A, 5065A). The percentages were much lessin Brockton and Lowell: in 2000-
2001 in both digtricts, the out-of-district tuition was 114% of the foundation budget formula
allocation, and in 2002-2003, it was 120.4% in Brockton and 127.7% in Lowell. (Ex. 5224A,
5059A, 5061A). Thiswas below the statewide average which in 2000-2001 was 279% of the
foundation budget allocation.
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The Commonwealth has tried in different ways to help districts with the financial burden
imposed by out-of-district tuitions, and more recently, high cost specia education programs for
children with severe specia needs. Through FY 03, the department administered a“50-50" program
under which the Commonweal th reimbursed school districtsfor half the cost of out-of-district tuition
payments, subject to appropriation (which was generally never enough to cover the program’'s
theoretical funding commitment). Recently, a new reimbursement program, called the “circuit
breaker” hasbeen enacted. See St. 2003, c. 26, 88 216-217. The legidation providesthat subject to
appropriation, the Commonwealth will reimburse districts for 75% of the cost of special education
placementsto the extent that the cost exceeds four times the statewide average foundation per pupil
amount, which means at present that the cost needs to exceed about $29,000. The circuit breaker
program applies to specia education programs that are both in-district and out-of district, and thus
has a much greater reach, because there arerelatively few children who are enrolled in out-of-district
residential or other programs. In particular, the director of special education services for the
department testified that the 50-50 program covered about 1,300 students statewide, and that the
projection for coverage under the circuit breaker is 10,000 students. In FY 04, however, the
Legidature did not fully fund the circuit breaker program, and the department is making quarterly
paymentsto eigible districts based on the assumption that the appropriation will be enough to cover
35% of the qualifying costs, rather than the full 75%. (See ex. 1096, 1096A, 1096B and 1096C).

With respect to the four focus districts, each will receive more funds under the circuit breaker

program than it did under the 50-50 program; for all except Brockton, substantially more.®? Butitis

182 The department projects that Winchendon will receive $736,344, covering 33 students
in FY 04, compared to $452,151, covering five students in FY 03 under the 50-50 program;
Springfield will receive $3,185,622 under the circuit breaker, covering 368 students, compared to
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also the case that the expanded coverage supplied by the circuit breaker program in 2004 will still

leave the four districts with unreimbursed costs for thelr most expensive specia education

placements.*®®

$1,214,549 in FY 03, covering 21 students; Lowell will receive $1,429,183, covering 112
students in FY 04, compared to $813,194, covering 13 students in FY 03 under the 50-50
program; and Brockton will receive $1,293,362 for 105 students under the circuit breaker, having
received $1,255,756 for 23 studentsin FY 03 under the 50-50 program. (See ex. 1096A, B;
Mittnacht testimony, 11/19/03, pp. 27-29).

18 The circuit breaker by design would not cover 100 % of these costs even if fully
funded. The program reflects ajudgment that |less than the full amount should be reimbursed to
avoid encouraging districts to place children in specia education programs that may be more
restrictive than appropriate —e.g, a private residential or day program solely for children with
disabilities. | have no basis on which to question the validity of this policy determination by the
Legidature. (Nor do | have abasisto question the similarly motivated but more general policy
judgment that special education should be funded by assumed percentages of specia education
children, rather than using an actual student count.) With the circuit breaker system covering only
35% of the most expensive special education program costs, however, each of the districts must
pay from other sources the unreimbursed costs. In FY 04, these are estimated to be $1.37 million
for Winchendon, $5.9 million for Springfield, $2.6 million for Lowell, and $2.4 million for
Brockton. (Ex. 1096E).
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C. Attracting Qualified Teachers

The quality of teachers makes a critical difference in terms of raising student achievement.
(Driscoall testimony, 10/27/03, p. 211; see Stotsky testimony, 12/4/03, p. 66). Criteria by which to
judge teacher quality include theteacher’ sverba ability, level of substantive knowledgeinthefield he
or she teaches, capacity to make content available to students at different levels, and knowledge of
teaching methods. (Darling-Hammond testimony, 9/22/03, pp. 24-27). In this regard, the new
Massachusetts teacher certification test, known as MTEL, has relatively high standards, testing
candidates verba and writing skills, and also their content and pedagogical knowledge. It thus
appears to focus on the types of skills and knowledge that teachers need. The requirement for
recertification every five years with the associated obligation on teachersto carry out a professional
development plan, broadens and strengthens the mandate to improve teacher quality.

The four focus districts, however, have a higher percentage of unlicenced teachers and
administratorsthan the State average. (Ex. 300D, 300E; 5208; 5034; 5035, 5217; see ex. 5023F)."%*
They aso have ahigher percentage of teachers teaching out of the field in which they are licensed.
(Ex. 300F; see ex. 5023G). The percentages of teachers who are not licensed in mathematics,
science, and foreign languages are particularly significant. (See ex. 227, 266, 279, 5218).

Student test scores also provide an important source of information about the quality of

18 1n Winchendon, for example, one-third of its administrators (three of nine) are not
licensed, and 11 %2 % of its teachers are not licensed or are teaching out of field. (Ex. 5035,
5217). In Brockton, around 10% of its teachers and 12% of its administrators are not licensed at
al. (Ex.5208). All of Springfield’ s administrators are licensed, but 12% of its teachers are not
licensed at al. (Ex. 5034) Ninety percent of its paraprofessionals (589 out of 653) do not meet
the Federal NCLB definition of “highly qualified,” which currently means that they need to have a
high school diploma or its equivalent, and by 2006 they must have two years of higher education
or meet avery rigorous experience test. (Ex. 5034.)
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teachers. (See Stotsky testimony, 12/4/03, p. 69). As indicated above, the MCAS scores for the
focus districts are distinctly below the State's average scores and, clearly, the scores of the
comparison districts.*®

Conflicting evidence was presented concerning teacher salaries in the focus districts and in
Massachusetts generally. Predictably, the plaintiffs offered evidence supporting the view that al of
the focus districts have great trouble attracting and retaining teachers, particularly in math, science
and special education, inlarge part because of low salaries. The defendants, in turn, offered evidence
to support the position that M assachusetts teachers have very high salariesrelative to the rest of the
country, and the four focus districtsin particular have adequate salaries. Indeed, the defendants even
contend that in Brockton and Lowell, the teachers salaries are too high: if these districts had not

agreed to increase their teachers' salaries as much as they did in 2003, their budget gap problems

would have been solved in whole or in part. (Defendants proposed findings of fact, pp. 349, 354).

18 The plaintiffs presented evidence showing that generally, school districts with larger
percentages of students eligible for FRL and of minority students also have higher percentages of
unlicensed administrators, unlicenced teachers, teachers teaching out of field, and
paraprofessionals who are not “highly qualified.” (Ex. 301A-301D, 302A-302D). Thereisno
guestion that low income students and minority students generally score lower on the MCAS
tests.
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| do not find the evidence about teacher salarieswholly persuasive on either side."®® | accept
the general point made by experts for the plaintiffs, Dr. Darling-Hammond and Dr. Murnane, that
salary levels have an important impact on the career decisions of teachers: whether they enter thefield
and stay init. However, while| accept the testimony of the administrators and someteachersin the
four focus districts concerning the losses of some teachers to other, higher-paying districts,
considered in total thisevidencewasin my view too anecdotal and vague to permit afirm conclusion
that the districts are unable to attract and keep qualified teachers because of salary levels.®®” At the
same time, the evidence presented by defense expert Dr. Michael Podgursky, comparing hisview of
Massachusetts teacher salaries to salary levels of other States, is by itself largely irrelevant because
there is no evidence about the educational programs in those other States, and little about their cost
of living. | aso consider Dr. Podgursky’ s evidence of comparable hourly wages of teachersto other
types of employment somewhat mideading as well asfairly irrelevant.

Witnesses for all parties appear to agree that there is a serious shortage of qualified
mathematics, science and special education teachers in Massachusetts and in the United States
generally. Moreover, the department recognizes that the Commonwealth faces the prospect of a
major shortage of teachers generaly in the future, and that this is a problem that calls for the
dedication of substantial monies to attract qualified individualsto the field. (McQuillan testimony,
6/12/03, p. 77; 11/19/03, p. 172). Thereisalso apparent agreement that the focus districts, with high

percentages of studentsin poverty, present special challengesin attracting qualified teachers because

18 However, | do find completely unpersuasive the defendants’ suggestion that teachers
in some of the districts may be overpaid.

87 | note that the human resources administrators from the focus districts did not offer
much if any support for the proposition that teachers were leaving because of low salary levels.

321



of the relatively greater challenges that teaching in these districts presents. (See, e.g., McQuillan,
6/12/03, pp. 78-79; Murnane, 9/26/03, pp. 69, 71). On the other hand, it appearsthat in at least in
Brockton, for each of the math and science teacher openingsin recent years, there were areasonable
number of applicants, and these included a good number who were licensed. (Sirois testimony,
7/15/03, ex. 1143Bpp. 14-15, 31; ex. 5493). In Lowell, there was at least one licensed applicant for
every opening. (Ex. 5495).

The saary levels of the teachers in the focus districts are generaly lower than those in the
comparison districts.®® As the findings on funding set forth above indicate, it is aso true that the
foundation budget has perennialy underestimated the actual cost of teacher salaries across the State.
Higher sdlary levelsfor teachersin the four focus districts may well be necessary if they areto be able
to hire and keep qualified teachers, but I am not able to make specific findings on this subject with any
reasonable degree of certainty. | do observe, however, that a number of witnesses expressed the
opinion that offering differential salaries to teachers depending on the subject matter they were
teaching — e.g., offering higher salaries to math and science and special education teachers, in
recognition of the difficulty of attracting qualified persons in these fields to enter the teaching
profession — would be a constructive and appropriate way to improve a district’s ability to hire

competent teachers in these fields. The evidence aso indicates that at least in some of the focus

188 |n 2001, the average teacher’s salary in Springfield was $48,880, in Brockton it was
$57,398, in Lowell it was $52,314, and in Winchendon, it was $38,957. (Ex. 5224A). In
Brookline, the 2001 average teacher’s salary was $59,022, in Concord, it was $57,253, in
Concord-Carlide, it was $59,168, and in Welledey, it was $54,281. (Ex. 239A).
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districts, the absence or at negligible presence of mandatory professional development days in the
teacher contracts is detrimental to improving performance.

D. Eacilities

Administrators and teachersin each focus district testified about problemsin certain schools
that relate to the conditions of the buildings, the space available, and the useable space available.
There are photographs in evidence, presented by each side, that offer competing views of— on the
plaintiffS sde — overcrowded, sorry facilities, and — on the defendants' side — handsome, bright
classrooms, buildingsand space. (Seeex. 51, 1144). Thefindingsaboverevea, however, that all the
focus digtricts have difficulties caused by facility problems, particularly for their special education
programs and services and lab sciences, aswell as health classes and classesthe arts. In addition, all
four of the districts are constrained in their capacity to offer preschool programs because of
inadequate space, and at |east some of them have similar restrictions on their ability to add additional
K-3 classes in order to reduce class sizes.

The department administers the Commonweal th’ s school building assistance (SBA) program.
Thisprogram provides State reimbursement for both new school buildings and renovationsto existing
buildings; the reimbursement rates are generous, ranging from 50% to 90%, usually over a twenty
year period.®® Inthepast ten years, all of the focus districts have had school building projects funded
by the SBA program. At thetimeof trial, the program was apparently on hold asfar asany approvals
for new projects are concerned, because of alack of funding. It further appearsthat al of the focus

districts except Winchendon have department-approved school building projects on the waiting list.

189 springfield, Brockton, and Lowell are reimbursed at the 90% rate; Winchendon is
reimbursed at a rate of 87%.
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Therewas no indication at the time of trial asto when the hold on new projectswould belifted. The
chairman of the board stated in 2003 that if the freeze on school building funds were not lifted and a
solution to the funding problem resolved during that year, the program would be in what he called
“melt down.” (Peyser testimony, 11/17/03, pp. 76-77; Ex. 1073). No evidence was presented of a

solution.

VIIl. REMEDIAL ISSUES

A. Early Childhood Education

1. Introduction

The plaintiffs presented evidence concerning preschool programsin the focusdistricts
as well as expert testimony and evidence on the value of early childhood education; funding for
preschool programsis an element of remedial relief they seek. The defendants initially made, and
presumably continue to make, an objection to theinclusion of preschool education asanissueinthis
case; they have argued that McDuffy does not concern itself with anything but traditional public
school education, which the defendants appear to view as kindergarten through twelfth grade. This
objection is not well founded.

The court in McDuffy stated repeatedly that “. . . the Commonwesalth hasaduty to providean
education for all its children, rich and poor, in every city and town of the Commonwealth at the
public school level . ..."” 415 Mass. at 606 (emphasisin origina); seeid. at 618, 621. Two points
should be made. First, the congtitutional obligation appliesto education at the * public school level,”

but the Constitution does not define the boundaries of that “level”; by statute, it isup to the board to
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establish the mandatory ages of school attendance. See G. L. c. 69, § 1B.**° In each of the focus
districts, the public school system offers a preschool program. Moreover, each of the curriculum
frameworks adopted by the board has a pre-kindergarten component, and to alimited extent, public
school preschool programs areincluded as part of the foundation budget. These actionsindicate that
the Commonwealth does in fact include preschool programs as part of the education prescribed at
“the public school level.”
Second, the core of the constitutional obligation defined in McDuffy is the duty to educate
“all” childrenin order to prepare them to beinformed, participating citizensin our republican society.
415 Mass. at 606, 619-620. As discussed below, the evidence presented has demonstrated that if
high quality preschool programs are not provided, the Commonwealth will not be in a position to
fulfill its obligation to educate all the children in the four focus districts, because at least some of
these children start out so far behind, a situation exacerbated by the lack of adequate early childhood
education. If the constitutionally mandated educational program does not begin until they arefiveor
six, such children may well receive little benefit from it.

2. TheValueof Early Childhood Education

1% The board by regulation requires that every child must attend school no later than the
caendar year in which he or she turns six, see 603 Code Mass. Regs. 8 8.02. The board has also
mandated that every school district have a kindergarten class. 603 Code Mass. Regs. § 8.01.
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Two propositions were proffered at trid that were undisputed and indeed affirmatively
supported by every witness who spoke to the issue, whether on behalf of the plaintiffs or defendants.
Thefirstisthat high quality early childhood education for three and four year old children canmakea
significant, positive differencein terms of improving achild’ sschool performance and ability to learn
and benefit from school thereafter. The second is that this point holds particularly true for children
who are at risk for school failure, whether because of poverty, learning disabilities, or limited English

proficiency.™*

191 See Marshall testimony, 7/2/03, pp. 165-166, and ex. 114, pp. iv, 40; ex. 115, p. 3;
Barnett testimony, 7/3/03, pp. 73-89, 115-119, and ex. 107; McCartney testimony, 8/19/03, pp.
105 et seq.; Peyser testimony, 11/17/03, pp. 71-72; Driscoll testimony, 10/31/03, pp. 5-6, 14;
McQuillan testimony, 6/12/03 , p. 79, 11/19/03, pp. 173, 175; Schaefer testimony, 11/24/03, pp.
144-147; Moscovitch testimony, 11/4/03, pp. 85-86; Reville testimony, 12/18/03, pp. 182-184,
and ex. 1053, p. 6.
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Theuncontradicted trial evidencereveasthat inthefield of early childhood education, there
are a great number of research-based and experimenta studies demonstrating the benefits of high
quality programming for young children at risk, benefitsthat in the shorter term include improving the
children’ s school readiness, socialization skillsand school performance. High quality early childhood
education has longer-term advantages as well, including increased high school graduation rates,
increased college attendance rates, better employment, and less involvement with any criminal or

juvenile justice system. (See Barnett testimony, 7/3/03, pp. 74-75, 78-80, 82-96).'%

192Dy, Steve Barnett, a professor of economics and policy at the Graduate School of
Education, Rutgers University, and the director of the National Institute for Early Education
Research (an initiative of the Charitable Trusts), credibly testified, inter alia, about three
longitudinal studies to note here: the High/Scope Perry PreSchool study that began in Y psilanti,
Michigan in the 1960's, the Abecedarian Study in Chapel Hill, North Carolina, that began in the
1970's, and the Chicago Child-Parent Centers Study that began in the 1980's. The High/Scope
Perry Preschool study involved low-income children some of whom were randomly assigned to a
high quality haf-day pre-school program and some not, all between approximately 1962 and
1967. The entire group has been continuoudy tracked since then. The Abecedarian Study was an
experimental study involving arandomized tria of children from low-income families, some of
whom were randomly assigned to attend a high quality preschool and childcare program, and the
rest of whom were not. The randomly assigned children went to a year-round program that
integrated education and childcare, beginning at about six weeks of age and extending until
kindergarten. All the children were thereafter followed as they progressed through school, and
they also continue to be followed by researchers. The Chicago study involved three and some
four-year-old children living in low-income neighborhoods of Chicago that were similar to one
another; some of the children attended a high quality half-day pre-school program, and the others
did not. The two groups of children were then followed as they progressed through the Chicago
public schools by tracking their school test scores, attendance, grade retention, whether or not
they failed, whether or not they graduated, as well as some information about abuse/neglect and
crime/delinquency. The students, now in their 20's, continue to be followed at the present time.
(Barnett testimony, 7/3/03, pp. 74-77).

What the data from these different studies show is that high school graduation rates were
significantly higher for the groups that had attended pre-school than for their respective control
groups, the percentage of studentsin special education programs was smaller, fewer students
repeated grades and conversely, more students achieved on-time high school graduation; a greater
percentage of students attended four year colleges (Abecedarian: 36 % vs. 13%); the percentage
of studentsinvolved in the juvenile justice system was smaller (Chicago study), and the
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percentage of adults arrested was smaller (High/Scope Perry study). (See generaly ex. 107).
According to Dr. Barnett, the percentage differences are “highly statistically significant.” (Barnett
testimony, 7/3/03, p. 84). (Dr. Barnett was speaking of the Chicago study at this juncture, but |
understand his opinion to be that the differences he spoke about in al three studies between the
students who had been in a high quality preschool and those who had not were significant ones).
The percentage differentials in, e.g., high school graduation rates are not identical across these
studies, but the results are all consistent with each other, an important point given that the studies
are looking at children over decades, and from different environments (urban vs. suburban) and
different areas of the country.
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The quality of the early childhood education matters, and insofar as school readiness skillsare
concerned, at least by four years of age, there is an advantage to the child from being in a center-
based program. (McCartney testimony, 8/19/03, pp. 106-107; see Driscoll testimony, 10/31/03, p.
14). According to Dr. Kathleen McCartney, children who are in families at the Federal poverty
threshold or near poverty score significantly higher in terms of school readiness if they are in higher
quality child care settings, than their low-income counterparts who are in lower-quality child care
settings or no child care at al. (McCartney testimony, 8/19/03, pp. 24-28; ex. 110A). The same
general pattern isseen with respect to the measures of receptive language (language comprehension)
and expressive language (child' s use of words); that is, higher quality child care offers low income
children a statistically significant advantage over low income children who have lower quality child
care or none. In sum, “the effect of high quality childcare buffers children againgt the effects of
poverty . ..." (McCartney testimony, 8/19/03, p. 32; see generally id. pp.29-35)."** When children
come from more economically advantaged families, the difference in school readinessin relation to
the quality of child care diminishes or disappears. (1d., pp. 27-28).

3. Components of a Quality Preschool Program

193 Because thisis so, the availability of quality public preschool programs, especialy for
children in low income areas and children with language backgrounds other than English, are
critical. Thiswas one of the important recommendations of the National Academy of Sciences
published study, “Preventing Reading Difficultiesin Y oung Children” (1998).
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High quality child care or early childhood education programs have a number of
attributes that bear a causal relationship to their quality, including well educated teachers, adequate
compensation for teachers, small classes, strong supervision, and high standards for learning and

1% All teachersin

teaching. Of these, the educational preparation of the teacher isthe key ingredient.
public school preschool programs by definition must have a baccalaureate degree because they are
public school teachers; the same is not required at present of teachers in the community-based
programs. Elisabeth Schaefer, the administrator of early learning servicesfor the department, agrees
that it is going to take significant funding, not currently available, to enable the community-based
early childhood education programs to pay the salaries that will be necessary to hire and retain
teachers with college degrees.*

At the present time, the department estimates that statewide, the percentage of children
attending preschool programs where the primary teacher has a bachelor’s or master’s degree in

education is39%. In Springfield, the department estimates the comparabl e percentage of childrenis

35%, in Brockton, it is 23%, in Lowell, it is 25%, and in Winchendon, it is 31%. In the comparison

194 See Barnett testimony, 7/3/03., pp. 110-113; Schaefer testimony, 11/24/03, pp. 148,
153; ex. 107. See also the board' s Early Childhood Program Standards (ex. 5150A), p. 5: “The
higher qualifications for teachers [in community programs providing care and education to three
and four year old children] . . . is based on research showing that teacher training and
qualifications are the best indicators of program quality”; Marshall testimony, 7/2/03, pp.67-68
(“we conducted aregression analysis to look at the extent to which the level of teacher education
was related with quality in the community study and found it was a significant predictor of
quality” p.67).

19 Schaefer testimony, 11/24/03, p 152. See also the board’s Early Childhood Program
Standards (ex. 5150A), p. 5: “Currently, teachersin child care and Head Start programs are not
paid sufficiently to attract and retain professionals with degrees. Higher standards will require
that teachers be paid higher salaries and that funding will need to be provided for the financial
supports and other resources to allow programs to meet these standards.”
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districts, according to the department, the comparabl e percentage of Brookline children in programs
where the primary teacher hasaB.A. or M.A. is 66%, the percentage is also 66% in Concord, and it
iIs45% in Welledey. (Ex. 1105).

4. Public Versus Community-Based Private Preschool Programs

The department has funded recent studies of early child care and education in the
Commonwealth. To date, two reports have been published based on the findings of the research team
conducting the study: “The Cost and Quality of Full Day, Y ear-round Early Care and Education in
Massachusetts: Preschool Classrooms’ (2001)(ex. 114), and “Early Care and Education in
M assachusetts Public School Preschool Classrooms’ (2002)(ex. 115). The principa investigator was
Dr. Nancy Marshall, associate director of the Center for Research on Women at Wellesley College.
In thefirgt study of full day, year round, community-based child care programs, the study concluded
that programs serving moderate to high income families and children had higher scores than those
serving low income children on the“ structural” and “ process’ criteriabeing used to measure quality.

(Ex. 114, p. 37).*°

19| n this study, the researchers evaluated a random sample of 90 centers from around
the State that are licensed by the Commonwealth’ s Office for Childcare Services (OCCS). The
researchers investigation included areview of “structural” characteristics such as teacher
educationa level, number of children in aclass and child/staff ratio, and aso evaluations of
“process’ characteristics, such the quality of space and furnishings, the nature and frequency of
activitiesinvolving the children in use of language and reasoning skills, activities in general, socid
interactions between children and teachers and among children, program structure, and
interactions between parents and staff. The process characteristics were scored by ascale
recognized in the field called Early Childhood Evaluation Rating Scale (ECERS). Therating
scale has subscales with multiple items for consideration, and it establishes benchmark scores for
the reviewersto use. Inthe scoring system, 1 signifies “inadequate,” 3 means“minimal,” 5
means “good,” and 7 signifies “excellent.”

Dr. Nancy Marshall, the principal investigator on this study, was awitness a trial. She
testified persuasively that the most important of the subscalesin terms of how well children will
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do later on, and in terms of connecting with the Massachusetts curriculum frameworks and the
seven capabilities set out in the McDuffy case, are the language-reasoning subscale and the social
interactions subscale, as well as the total scale because it captures the others. (Testimony of
Nancy Marshall, 7/2/03, pp. 31-38). The study showed that with respect to the language-
reasoning subscale, 22% of the programs serving predominantly low income children (that is,
centers where at least 75% of the children come from families with income below $30,000 per
year [ex. 114, p. 36]) reached the “good” benchmark, whereas 49% of the programs serving
moderate to high income children were rated as “good.” For socia interaction 58% of the low
income centers scored “good,” and 92% of the moderate/high income centers did. (Ex. 114, p.
37). For language-reasoning, the low income centers serving low income children include 16%
rated as inadequate, 54% rated as minimal +, and 22% rated as good. For all the centers on the
language-reasoning subscale, 70% of those serving low income children and 75% of centers
serving low/moderate income children did not meet the “good” benchmark, compared to 51% of
the centers serving moderate to high income children. (Ex. 114, p. 39). For the social interaction
subscale, 58% of the centers serving low income children met the “good” benchmark, and 92% of
the centers serving moderate to high income children met it. However, 40% of the centers
serving low income children scored only at the “minimal’ or “minimal +” benchmark. (1d). For
total ECERS scores, 36% of the centers serving low income children scored “good,” compared to
57% of the centers serving moderate to high income children.
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In the study of the public school preschool programs, “Early Care and Education in
Massachusetts Public School and Preschool Classrooms,” the team of researchers performed areview
of structural characteristics and process characteristics similar to the review of community based
programs.™®’ The study concluded that 70% of the classrooms met the “ good” benchmark on atotal
ECERS score, compared to 45% of the community-based program classrooms. And on the two
important subscales of language-reasoning and social interactions (see note 196 above), 74% of the
public school preschool classroomsmet the* good” benchmark on language-reasoning (compared to
35% of the community-based programs), and 87% of the public school classrooms did so on the
socia interaction benchmark (compared to 72%). Significantly, the study also concluded that there
was no difference in quality of program depending on whether the public school preschool program’s
children were predominantly from low-income or high-income families. (Ex. 115, pp. 28, 29, 34-35;

Marshall testimony, 7/2/03, p. 69).

97 The study was of arandom sample of public school preschool classrooms, most of
which were part-day, and the mgjority of which were part-week; on average, sessions operated
for 14.32 hours per week. Most of the sample were inclusive classrooms, that is, included a
mixture of children with specia needs and regular education children. In summary, the study
concluded that the total average ECERS-R score for the sample was 5.25 (compared to a total
average of 4.94 for the private, community-based programs), with average scores on each of the
subscales exceeding those for the community-based programs except for space and furnishings
and program structure.
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It is estimated that of al the three and four year olds in Massachusetts, 13% are in public
school preschool programs, and 61% are in community-based centers; of all the children in early
childhood education programs, public and private, 18% arein public school preschool programs, and
75% are in community-based centers.® (Ex. 116). The department works to encourage all
preschool programs that receive support through the Community Partnership for Children grant
program, community-based as well as public school preschool programs, to seek national
accreditation, a signa of a quality program. The department reports that 772 early childhood
programs in Massachusetts are accredited by the National Association of Education of Young
Children, which is more than any other State, but there is no information as to how many of these
772 are public school preschool programs and how many are community-based private programs.
What is clear isthat generally, the great mgjority of preschool children who are receiving preschool
education at all are receiving it outside of public school programs. And it is also clear that in the
community-based venue, the educational level of the teachersisgenerally lower, the range of quality
ismuch greater, and the chances that achild will be enrolled in ahigh quality program diminish quite
substantially depending on the family’s income level. As al witnesses who testified on this topic
appeared to agree, outside of the public school programs, the children who most need ahigh quality
preschool educational program are at the greatest risk of not being enrolled in one.

5. Statewide Effortsto Provide Quality Early Childhood Education

% The remaining 7% appears to reflect children who are enrolled in the Federal Head
Start program. (See Marshall testimony, 7/2/03, p. 60).

334



The Commonwealth provides regulatory oversight and funding for avariety of early
childhood programs and services, through grants awarded and implemented by the department, and
through programs, services and tuition scholarships provided by the Office for Child Care Services
(OCCYS). Public school preschool programs, which are for children aged 2.9 to five years old — but
principally deal with three and four year olds-- are under the department’ sregulatory jurisdiction as
integra parts of local districts public school systems. Community-based group day care programs
and family day care programs are licensed and regulated by OCCS.

The department provides funds for early childhood programs and services primarily through
Community Partnership for Children (CPC) program grants. The CPC programislocally based, and
to qualify for CPC funding, alocality must form aloca council with amembership made up primarily
of peoplewho provide or are involved with child care services or programs at thelocal level. There
are currently 168 community partnerships in the Commonwealth, operating in 336 of the 351 cities
and towns, including the four focus districts.

The CPC funds are used in part for the public school preschool programs, but aso for
providing scholarshipsto individua children attending private child care programsin the community
(i.e., the programsthat are licensed and regulated by OCCYS); over 21,000 children in FY 02 received

at least partia scholarship assistance through CPC funds.* Any program for three and four year old

%9 The focus of this section is on programs and services for preschool children, primarily
three and four year olds. The department funds other grant programs dealing with young
children, such as the Massachusetts Family Network (MFN), which covers children (and their
families) from prenatal to age three, offering assistance with parenting issues, the ability to
stimulate children, and social issues. (See ex. 5484). Lowell and Springfield have had programs
receiving MFN funds. Additional programs include a parent-child home program, and an early
childhood mental hedlth project, and an early childhood curriculum and |EP project. OCCS
obvioudy also deals with infants, toddlers and children under the age of three.

335



children that receives any CPC funds (e.g., through aslittle as one student scholarship) isrequired to
comply with all the teacher qualification and programmatic requirements set by the board’s new
“Early Childhood Program Standards for Three- and Four-Year-Olds.” (Ex. 5150A). These
standards are commendably rigorous. With respect to teachers, they will require by 2014 that
teachers have a bachelor’'s degree. In addition, as of the fall of 2003, the community day care
programs using CPC funds must follow the board's new early childhood program standards just
referred to (ex. 5150A) and its“ Guidelinesfor Preschool Learning Experiences’ (ex. 5150B), which
are based on the approved Massachusetts pre-K curriculum frameworksin every content area. Early
childhood programs receiving CPC funds must use these guidelinesin planning and developing their
program curricula. These programs must aso comply with regulations governing teacher pupil
ratios, class size, physical environment, and training for providers.

As discussed in the findings on funding adequacy above, the funds available for the CPC
program have been substantially cut in the last three years, as have the funds for OCCS. CPC funds
have gone from ahigh in FY 01 of $104 million, to $96.4 million in FY 02, to $84.6 million in FY 03,
and then to $68.6 million in FY04.2®  These cuts reflect a 33% decrease in the early childhood
program funds devoted to the CPC and MFN programs since FY 01, and a 13% decrease in just the
past year. (Schaefer testimony, pp. 156-157). While it is true that the CPC program is about six

timeshbigger than it wasten years ago, Elisabeth Schaefer, who supervisesall preschool programsand

2% These figures are taken from the department’ s brochure or “fact sheet” about the CPC
program (ex. 5485). Thereis another exhibit in evidence, ex. 1057, that shows the funding for
various department grant programs, including the CPC program, and provides different funding
numbers. The reason for the discrepancy is that the State line item that covers the CPC program
also includes funding for the MFN grant program described above in note 199. The funding
numbers on ex. 1057 reflect the entire line item, and are therefore higher than the numbers for the
CPC program by itself.
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servicesfor the department, agreed that even when funding was at its peak, the Commonwealth was
not ableto provide quality early childhood education programsfor al children at risk. The director of
OCCS stated the same view, namely, that the Commonweal th has not achieved the goal of providing
al low income children at risk with the opportunity for early childhood education.®*

6. Preschool in the Focus Districts

In the four focus districts, there were varying numbers and percentage figures
introduced into evidence concerning how many three and four year old children are in preschool
programs of any kind (as opposed to family day care or at home).?*? | am unaware of any evidence,
however, that disputes the following percentages:

Springfield: public school preschool enrollment was 36.7% of kindergarten enrolIment
(755: 2055);

Brockton: the public school preschool enrollment was 27.2% of the kindergarten
enrollment (334: 1226);

Lowell: the public school preschool enrollment was 36.3% of the kindergarten
enrollment (409:1128);

Winchendon: public school preschool enrollment was 56.2% of kindergarten
enrollment (86:153).

(Ex. 120A).%3

2 The director spoke of currently having 19,000 low income children still on the OCCS
waiting list for early childhood programs, and that she would focus on these children especially at
atime of limited resources, because prioritizing for the most needy is important. (Testimony of
Ardith Wieworka, 11/25/03, pp. 140-141).

202 See, eg., ex. 103 (chart based on the 2000 census data); ex. 1105 (chart of early
childhood education indicators prepared by the department, but not yet finalized by the time of
trid); ex. 120A (chart showing number of children enrolled in public school preschool programs
in four focus districts).

203 | understand these figures to relate to the preschool and kindergarten enrolimentsin
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the same year — which | believe was 2001-2002 — and thus they do not represent the same
children. However, on the assumption that class sizes do not show large variationsin asingle
year, | find thisto serve as a useful estimate of the percentage of kindergarten students who have
been in the public school preschool system.
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There was also evidence that the kindergarten studentsin at least three of the four focus
districts, Springfield, Brockton, and Lowell, score significantly lower than the nationa average and
particularly lower than kindergarten studentsin the comparison districts of Concord and Welledley in
terms of receptive vocabulary acquisition, which isakey indicator of communication abilitiesand in

particular, school and reading readiness.”®* Infact, approximately 25% of the kindergarten students

24 The plaintiffs conducted a study by administering the Peabody Picture Vocabulary
Test (PPVT) to asample of 100 children in each of the districts of Brockton, Lowell, Springfield
and Winchendon as well as Concord and Wellesey. The PPVT test itself is arecognized test that
measures receptive vocabulary: it is used as an assessment tool for one or more Federal early
reading programs, and it has been the subject of peer-reviewed articles. ( See Barnett testimony,
7/3/03, pp. 19-22; Marshall testimony, 7/2/03, pp. 92-94). The defendants are very critical of the
way the plaintiffs’ test was administered, contending that the plaintiffs method of selecting
schoolsin each district did not lead to a valid representative sample of the district’s children in
terms of critical demographics; that the plaintiffs did not obtain the consent of every child who
was tested; that the test only measures one criterion of school readiness, which is not enough; and
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in Brockton and Lowell and close to 40% of the Springfield kindergarten students tested more than
one standard deviation below the norm (see ex. 105), which is a sign of children who are at a
considerablerisk of school failure becausethey are already so far behind at the starting gate. (Barnett

testimony, 7/3/03, pp. 54-55).

that no information was obtained about whether or where the children tested had participated in
preschool programs, as well as other variables, such as the mother’ s educationa level. 1 find
persuasive the explanations provided by Drs. Marshall and Barnett concerning the school
selection, sample size, and consent issues (Marshall testimony, 7/2/03, pp. 90-106, 142-157,
Barnett testimony, 7/3/03, pp. 24-39; 175-183), and do not accept the defendants conclusion that
these make the PPVT study unreliable. However, | agree with the defendants that the lack of
information about prior preschool experiences, in particular, is troubling, because it calls into
guestion the relevance of the study to resolve the issue of whether a quality preschool education
can make a critical difference to the ability of children at risk to succeed in school. Nevertheless,
the PPVT study does show that kindergarten students in Brockton, Lowell, and particularly
Springfield are dangerously behind where they should be in terms of reading readiness and
capacity to achieve and benefit from the K through 12 educational program they are embarking
on, and this problem cries out for a remedy.
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In sum, what the evidence shows is that in the four focus districts, and especially the three
large, urban ones. (1) asignificant percent of children start the existing K through 12 program well
behind where they should and need to be; (2) there is a consensus among researchers and others,
including the department, that high quality preschool educationa programs offer ameansof providing
the kinds of supports and experiencesthat can help children enter school in amuch moreready state,
with a far greater opportunity for positive achievement in school (and thereafter);?® (3) the
Commonwealth has taken important and impressive steps in its grant and regulatory programs to

improve the quality of preschool programs in both private, community-based and public school

205 According to Dr. Barnett, very good preschool programs can raise childrens’ scores
on atest such asthe PPVT test by as much as a standard deviation. (Barnett testimony, 7/3/03, p.
70). He explained the point more colloquially as follows: “Well, what was really happening was
that the kids are coming in so far behind that they would begin a cycle of poor performance,
discouragement, lack of motivation, misbehavior that set them on a downward spird. Wheress if
they had entered school as preschool prepared, at least some of them, much better equipped to
succeed, then you set off a different pattern which was, you know, I’'m good at school, I’m doing
well, I'm being told I’m doing well at school, so now I’'m more motivated, so now | behave
better, and I’m being rewarded for those things. So | try harder, | work harder, my parents. . .
notice I’m doing well in school and they have higher expectations. And over the course of my
educational career, now I’'m not failing, I’'m not being held back, I’'m not dropping out of school.
And it’s that whole logic of — of being — of creating a difference between being behind from the
start versus getting kids up to the starting line . . . .” (ld. at pp. 65-66).
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settings (and to some extent in Head Start also); but (4) the quality of the community-based programs
is smply not as high or as consistent as the public school preschool programs and is significantly
lower in programs serving predominantly low-income children; and (5) large cuts in the
Commonwealth’ s various early childhood program grant programs only serve to make the ability of
the community-based programs to achieve or maintain a high quality more tenuous.

The public school preschool programs in the four focus districts have been shown to be of
high quality, but they cannot accommodate all the children who seek to come, or who would most
benefit from being enrolled. They ssmply do not have the resourcesto do so, both in terms of paying
for theincreased staffing and other programmeatic needs that an expanded program would entail, and
in terms of having sufficient facility space. There are many children in the focus districts who need
the quality of a preschool program that the public school provides if they are to have a chance at
succeeding in school thereafter.

B. Class Size Reduction

1. TheBenefits of Small Class Sizein the Early Grades
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The plaintiffs presented expert testimony and supporting evidence that smaller classes
—fewer than 20 students—in gradesK through 3 have apositive impact on student performance both
inthose grades and continuing beyond through high school, with the benefitsincreasing thelonger the
student stays in small classes during those four early years of school. This was the opinion stated
principaly by the plaintiffs expert Dr. Jeremy Finn. For the most part he based his views on the
results of Project STAR (Student/Teacher Achievement Ratio), astudy or experiment carried out in
Tennessee public school s between 1985 and 1989.%® Project STAR involved an experiment where,
beginning in the 1985-1986 school year, kindergarten students and kindergarten teachers in
participating schools were randomly assigned to one of three groups: a group of small classes, with
13 to 17 students per teacher; agroup of “regular” classeswith 22 to 25 students per teachers; and a
group of the same size regular classes in which the teacher was assisted by an aide. Students
participating in the study were to remain in the same size classes as their initial assignment for the
entire study period — through the third grade. Approximately 12,000 students in 80 different
Tennessee schools participated in the study over the four years. Because of its size and its
randomized design, the study is considered to be the best experimental class size study doneto date,
and it shows a positive effect on student outcomes associated with smaller class size in the early

years. Thisisaview shared by many educational experts, and testified to not only by the plaintiffs

2% Dr, Finn testified his opinions were also based on a significant amount of research he
and others have conducted and reported on since the Project STAR study that is described
immediately below in the text. Three of these articles by Alan B. Krueger and Diane M.
Whitmore of Princeton University, are included in the literature evidence: A.B. Krueger,
“Experimental Estimates of Education Production Functions,” Quarterly Journa of Economics,
May 1999 (ex. 1112/331); A.B.Krueger and D.M. Whitmore, “The Effects of Attending a Small
Classin the Early Grades on College-Test Taking and Middle School Test Results: Evidence from
Project Star,” The Economics Journal, January 2001 (ex. 332); A.B. Krueger and D.M.
Whitmore, “Would Smaller Classes Help Close the Black-White Achievement Gap?’ (ex. 333).

343



experts Dr. Jeremy Finn and Dr. Alan Krueger, but aso by a number of the defendants’ experts,

including Dr. Lawrence Picus, Dr. James Guthrie, and Andrew Benson.””’

207 See Campaign for Fiscal Equity v. New York, 187 Misc.2d 1, 51-53 (2001), aff' d, 100
N.Y.2d 893, 911-912 (2003). The New Y ork Supreme Court trial judge found — based in major
part on the Project STAR study and the testimony of Dr. Finn — that smaller classes with a
maximum of 18-20 students in younger grades affect student outcomes. The Court of Appeals
affirmed this finding, again referencing the STAR study.



The Project STAR study showed that students who attended the small kindergarten classes
tested better on achievement tests after the first year, and continued to improve during the next years,
especidly if they were able to stay in the small classes through the third grade. In particular,
longitudinal studies of the participating students beyond the time of the experiment demonstrated a
lower dropout rate among those STAR studentswho were in the smaller classes, and larger numbers
of studentstaking the SAT or ACT tests— prerequisites for most four-year college admissions. Itis
also noteworthy that the participation in a smaller class produced alarger benefit to urban, minority
children and low income children than it did for white and non-poverty children. Finaly, the study
showed that regular classes with an aide had no positive effect on student performance: student
performance in these regular classes appeared to be the same as for students in regular size classes

without an aide.?*®

2% One of the defendants experts, Dr. Caroline Hoxby, criticized the Project STAR study
on anumber of fronts. She expressed doubt about the degree to which it was truly randomized;
she aso expressed concern that the STAR study’ s positive results were the product of the
“Hawthorne” effect rather than smaller classes. (The Hawthorne effect refers to the phenomenon
that a person who is participating in an experiment may behave differently than he or she
otherwise would, solely because the person is part of the experiment. Where the Hawthorne
effect isin play, it may be difficult or impossible to tell whether the outcomes being observed are
the result of the variable being tested — in thisinstance, smaller class size — or smply the fact that
the study is going on. Dr. Hoxby stated, however, that the Hawthorne effect could neither be
tested for nor measured). She also opined that in any event, the statistically small benefit shown
by the STAR project to flow from smaller classes was not worth the financial cost of hiring many
more teachers to lower class size.

| am not persuaded by Dr. Hoxby’ stestimony. | agree with Dr. Krueger that Dr. Hoxby's
discussion of the statistical significance of the improved outcomes measured somewhat
misleadingly diminished the positive results, that her discussion of the Hawthorne effect seemed at
times confounding, and that there are strong reasons to believe the Hawthorne effect does not
explain the STAR results. But more importantly, | am impressed by the fact that not only the
plaintiffs but the defendants’ experts rely on the STAR project as support for the position that
smaller classes in early grades do matter. Thisisalso the view that the United States Department
of Education has taken, it seems based in part on STAR, and it is aso a position the department
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2. Class Sizein the Focus Districts

has taken — at least as indicated by its awarding of class size reduction grants until the funding
was cut by the Legidature in FY 04. Finaly, it is a position embedded in the foundation budget
formulaitsalf. The low income factor in the formulain effect builds in three additional teachers
for every 100 low income students, to permit smaller class sizes and thereby, presumably, improve
the ability to teach these children.
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The foundation budget formula assumes a class size of 22 students for regular
education classesK through 5. No district isobliged to abide by this assumption, and may chooseto
allocate its resources to have more (or fewer) teachers and classes in the lower elementary grades.
Dr. Finn undertook to collect data about actual class size for the K through 3 classes in each of the
four focus districts as well as the comparison districts of Brookline, Concord and Wellesley. The
class size counts were from February through April, 2003. He excluded from the count classes of
very smal numbers — e.g., two, three, seven — on the assumption that these were substantially
separate specia education classes. However, he included in the count inclusion classes containing a
mix of regular education and special education students, which are sometimes intentionally made
small because of the needs of the special education students. The results of thisfield research were
thefollowing: Springfield had an average class sizefor kindergarten of 21.64 students, 19.86 students
for first grade, 20.40 for second grade, and 21.63 for third grade; Brockton had on average the
smallest class sizes for K through 3 of any of the focus and comparison districts - the average class
size for each of the four years was under 19 students, and in none of the years was there any class
with more than 22 students; Lowell had an average kindergarten class size of 20.88, first grade class
size of 21.13, second grade class size of 20.98, and third grade class size of 21.05; and Winchendon
had an average class size of 21 students for kindergarten, 17.17 for first grade, 18.14 for second
grade, and 19.86 for third grade. (Ex. 581). These averages are very similar to the averages of the
comparison districtsfor the four grades. (See ex. 58F). However, the averages mask the fact that in
Springfield, therewerefifteen kindergarten classes, seven first grades, six second gradesand 22 third

grades with 26 or more students. (Ex.55). AsDr. Finn testified, a class with 26-30 students by any
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measure is overcrowded.?® Itisalso afact that as of the current school year, 2003-2004, there are
no more State grants for class size reduction; there isno way of knowing whether this cut in funding
210

has affected the class sizes in each of the four focus districts.

C. Remediation Programs

Another areain which there was reasonably uniform agreement among all witnesses on both
sides of this caseisthat many at risk children need additional services beyond the regular school day
offerings in order to achieve educationa success. These would include extended day programs;
extended year programs to support school year learning and prevent regression; tutoring in general;
and MCAS remediation and support programs in particular.*

In the focus districts, the evidence and findings above indicate that most of the summer,
Saturday, and extended day programsfor pre-kindergarten and transition students and for students at
risk of failing MCAS tests have been eliminated or cut substantially, and MCAS support for high

school studentswho havefailed the tests has been significantly reduced. Thisisnot surprising, given

299 1 owell had one kindergarten, one first grade, two second grade and two third grade
classes with 26 or more students. (Ex. 55). Dr. Finn found no classes in Brockton or
Winchendon with this many students. | note, however, that there is in evidence a student count
by class for aweek in February 2003 from the Memoria School in Winchendon — which only has
studentsin K through 3 — showing one class with 32 students, one with 31, and two with 27.
(Ex. 5326). | am not able to explain the discrepancy between Dr. Finn’s numbers and the
Memoria School’s own count, but if the latter is correct, Winchendon does have some very large
classesin K through 3.

?1°The exception is Winchendon. The principal of Memorial School stated that if no class
size reduction funds were received, the first grade classes would have 27 students. See p. 197
and n.107 above.

11 See Reville testimony, 12/18/03, pp. 179, 182-183; ex. 1053, p. 6; Guthrie testimony,
12/10/03, pp. 175-176; 2001 Annual Report, Massachusetts Education Reform Commission, ex.
238A, pp. 6, 53; Schwartz testimony, 12/9/03, pp. 75-76, 89-90; Picus testimony, 11/18/03, pp.
76-77; Driscoll testimony, 10/27/03, p. 190; Peyser, 11/17/03, pp. 54-55.
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that the funding for MCAS remediation was cut from $50 millionin FY 03 to $10 millionin FY04. In
short, none of these districts has the resources to provide what both parties see as necessary
remediation programs or services except to acore of high school studentswho havefailled MCASand

arein grave danger of not being able to graduate.

FINAL CONCLUSIONSAND RECOMMENDATIONS

The Commonwealth, and the department, have accomplished much over the past ten yearsin
terms of investing enormous amounts of new money in local educational programs, ensuring afar
greater degree of equitable spending between rich and poor school districts, and redesigning in some
fundamental ways the entire public school educational program. When one looks at the State as a
whole, there have been some impressive results in terms of improvement in overall student
performance. Nevertheless, the factual record establishes that the schools attended by the plaintiff
children are not currently implementing the Massachusetts curriculum frameworks for all students,
and are not currently equipping al students with the McDuffy capabilities. This point may be best
illustrated graphically in the areas of English language arts and mathematics, which are the primary
subjects of theMCAStests, but it is perhaps even more strongly madein relation to the other critical
areas of study that the McDuffy capabilities and the curriculum frameworks encompass: history,
science, hedlth, the arts, and foreign languages. The inadequacies of the educationa program
provided in the four focus districts are many and deep. Most worrisome is the fact, reflected in all
the MCA S scores, that for children with learning disabilities, children with limited English proficiency,
racia and ethnic minority children, and those from low-income homes, the inadequacies are even

more profound.
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If this court accepts the findings stated above and the resulting conclusions, it remains to be
determined what follows.

At the end of the McDuffy decision, the court remanded the case to the single justice and
stated that the singlejustice might “retain jurisdiction to determine whether, within areasonable time,
appropriate legislative action has been taken.” McDuffy, 415 Mass. at 621. The defendants have
argued in thisremedy phasethat even if some of the focusdistricts are struggling, clearly “ appropriate
legidative action” has indeed been taken by the Commonwealth. Thisis evidenced by the ERA as
well asadditional education reform measures enacted by the Legidature since 1993, al of which, the
defendants state, the Commonwealth has implemented with diligence and effectiveness over the past
ten years. Accordingly, in the defendants view, the proper resolution of this case is to deny the
plaintiffs motion for further relief, and dismiss their complaint. The plaintiffs, on the other hand,
contend that the evidence plainly establishesthey are not receiving an adequate education because the
schools and school districtsthey attend do not have sufficient resourcesto provideit. They propose
that the court appoint a*“21%* Century Foundation Budget Commission” under the supervision of the
court. They further propose that the court direct the commission to develop, subject to the court’s
approval, a new foundation budget that provides sufficient resources to allow the focus districts to
provide an adequate education that meets constitutional standards.

| recommend against accepting the defendants suggestion of no remedia relief.?? The

212 1 do not believe the defendants position on the question of relief is based entirely on
the court’ s reference in the final sentence of McDuffy to “appropriate legislative action”
(emphasis supplied), but to the extent that it may be, the quoted phrase must be considered in
light of the relief the plaintiffs in McDuffy were then seeking.

The final sentence of McDuffy reads. “No present statutory enactment is to be declared
unconstitutional, but the single justice may, in his or her discretion, retain jurisdiction to determine
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defendants argument isessentialy two-fold. They first contend that the struggles being experienced

whether, within a reasonable time, appropriate legidative action has been taken.” 415 Mass. at
621. The plaintiffs had requested in McDuffy that the court declare unconstitutional all the
Commonwealth’s educational finance statutes. See 415 Mass. at 550. The court stated that it
would “decline the invitation to engage in such a blunderbuss approach,” and would rather
confine itself to the determination of whether the Constitution imposed a duty on the
Commonwealth to provide an education to the children in public schools. Id. at 550-551. It went
on to determine that the Commonwealth does have such a duty under the Constitution, and
further to conclude that the Commonwealth was not then meeting that duty. The court granted
declaratory relief, including a declaration that it was “the responsibility of the Commonwealth to
take such steps as may be required in each instance effectively to devise a plan and sources of
funds sufficient to meet the constitutional mandate.” 1d. at 621. In this context, it seems
reasonably clear that the court’s final sentence was a restatement of its earlier-announced
intention not to grant at that time the plaintiffs' request for a declaration that the school finance
laws were unconstitutional. | do not read this language as signaling a determination that if the
plaintiffs were to establish that even with “appropriate legidative action” being taken, they still
were not being provided a constitutionally adequate level of education in their schools, no
remedy is available.

Even if this court were to disagree that further remedia relief isin order, dismissal of the
complaint would be inappropriate: the court has already granted the plaintiffs declaratory relief.
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by certain school districts, including presumably the focus districts, are not related to inadequate
resources but rather, reflect alack of |eadership and managerial capacity. Second, they contend that
the Commonwealth is dealing with the capacity issues through the school and district accountability
system it has put into place. This system includes not only the coordinated program reviews and
school pand reviews conducted by the department but the parallel district reviews conducted by EQA
— each of which contemplates analys's, targeted assistance for improved planning, use of data and
improved programs, monitoring, and, if there is no marked improvement, the possibility of more
drastic action and greater intervention by the Commonwealth.

| have found that capacity problems are acause of the inadequate education being provided to
the plaintiffs, but inadequate financial resources are a very important and independent cause.
Moreover, apart from the issue of funding, the difficulty with the defendants' solution is that the
system they depend on to improve the capacities of schools and districtsis not currently adequate to
do the job. Since approximately 1980, the department’ s staff has been reduced by more than half —
from over 1,000 employees to a number less than 400. At the same time, under the ERA, the
department’ s responsibilities have multiplied and intensified in critical ways. Interms of reviewing
school district performance, in the three years since the department developed the school
accountability system, it has been able to conduct school panel reviewsin only twelve to fourteen
schools each year, although the annual pool of schools demonstrating “low” or “criticaly low”

213

performanceisin the hundreds.” The department states that with respect to most failing schools, it

3 1n the fall of 2003, the department identified 208 schools that were not on track to
have their students achieve proficiency in ELA and math by 2014, but this number may itself be
artificially low, because apparently it does not include high schools. If high schools are included,
according to the commissioner, the number of schools would be around 350. (Driscoll testimony,
10/27/03.)
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relies on the districts in which the schools are located to assist in the development of an adequate
school improvement plan, but there was no evidence that such relianceisjustified. Moreover, even
when the department, or the EQA, does conduct an on-site factfinding review and analysis of a
particular school or district, if a declaration of underperforming status ensues, the time period for
achieving improvement appears to extend at least over two years, at which point, if it is deemed
unsuccessful, another correction process comesinto play. Inthe meantime, the plaintiff childrenin
the failing schools continue to suffer. Despite the commissioner’s protests to the contrary, as more
than one witnesstestifying for the defendants observed, it seems plain that the department (including
the EQA within it) does not presently have enough staff and resourcesto do thejob it is expected and

214

required to do. In other words, the department’s own lack of capacity impedes its ability
effectively to help the local districts with theirs.

The plaintiffs have a right under the Massachusetts Constitution to an education that will
equip them in anumber of waysto bein aposition to fulfill their responsibilities and enjoy their rights
as productive, participating citizens in arepublican government. McDuffy, 415 Mass. at 618-620.
The duty to educate evolves with society, as the court recognized in McDuffy. 1d. at 620. Asthe

evidence showed, it becomes more and more apparent that in the United States today, individuals

214 Thereis asuggestion in the 2001 Annual Report of the Masschusetts Education
Review Commission (ex. 238A) that the department’ s approach to working with local school
districts on accountability issues has led to distrust on the part of local educators that is impeding
reform. (Seeex. 238A, pp. 6, 44-48.) No other evidence was presented on this point, and | do
not make any findings concerning it.
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need to receive an education that will enable them to pursue degrees beyond high school or at |east
excellent, technologically competent, vocational education. Inthefocusdistricts, too many students
currently are not receiving what they need to be able to pursue these paths. The commissioner has set
the date of 2014 for studentsin the Commonwealth to become“proficient” in ELA and math; thereis
no timetable for proficiency in other areas of study. The associate commissioner of education for
school finance and support suggested that it may not be fair to begin assessing whether the current
system of education reform embodied in the ERA issuccessful until al districtsin the Commonwedlth
have operated at least 100 % of their foundation budget for a full cycle of kindergarten through
twelfth grade— the year 2012. In the context of this litigation, and eleven years after the McDuffy
decision, that timetable is just too long.

In light of the findings in this report, | conclude the plaintiffs are entitled to remedial relief
from this court. Thetrial just completed dealt factually with only four of the districtsin which the
plaintiffsreside, and the defendants have not agreed to any finding of typicality. Nevertheless, onthe
basis of the testimony of expert witnesses for both plaintiffs and defendants and the evidence
presented from the department’ s records, | am reasonably certain that the problems and challenges
existing in the four focus districts repeat themselves in all or most of the school districts where the

other plaintiffsreside.®® Accordingly, an order of remedial relief that concerns only the plaintiffsin

2> As one or more of the department’ s officials conceded, the performance of school
districts with significant clusters of low income children has generaly not increased in away that
closes the gap between them and the State averages. (See, e.g., Wulfson testimony, 10/28/03, p.
109).
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the four focus districts would provide valuable guidance for the rest.

In the last twenty years, courtsin several States have struggled with the question of remedy
after reaching a conclusion that the particular State was not meeting its State constitutional obligation
regarding public school education.”*® | recommend that the court follow the path that the New Y ork
Court of Appealshasrecently chosen in acase concerning the adequacy of education provided inthe
New Y ork City public schools. See Campaign for Fiscal Equity, Inc. v. New York, 100 N.Y. 2d 893,
928-932 (2003). Trandated into thiscase, therelief would be an order directing the State defendants
to: (1) ascertain the actual cost of providing the level of education in each of the focus school districts
that permits dl children in the district’s public schools the opportunity to acquire the capabilities
outlined in McDuffy -- adirectivethat means, at present, the actual cost of implementing all seven of
the Massachusetts curriculum frameworks in a manner appropriate for all the school district’s
children; (2) determine the costs associated with measures, to be carried out by the department
working with the local school district administrations, that will provide meaningful improvement in

the capacity of these loca districts to carry out an effective implementation of the necessary

21 There are many decisions that address this question, and different jurisdictions have
resolved the court involvement versus court abstention debate in drastically different ways. For
the view that the constitutional mandate of separation of powers precludes the court from forcing
implementation of necessary changes to the educational system, see Opinion of the Justices, 624
So0.2d 107, 147, 156, 162 (Ala. 1993); ex parte James, 713 So.2d 869, 882, 886 (Ala. 1997),
S.C., 836 S0.2d 813, 819(Ala. 2002). In contrast, the New Jersey court appointed a special
master to study what measures were necessary to achieve the constitutionally mandated
education, adopted the master’ s detailed policy recommendations, and then ordered the state
department of education to implement those specific recommendations. See Robinson v. Cahill,
306 A.2d 65, 66 (N.J.), cert. denied, 423 U.S. 913 (1975); S.C., 355 A.2d 129, 139 (1976); SC.,
358 A.2d 457, 459-460 (1976); Abbott v. Burke, 495 A.2d 376, 383, 393 (N.J. 1985); SC.,575
A.2d 359, 407-409 (1990); SC., 643 A.2d 575, 578 (1994); SC., 693 A.2d 417, 443-444 (1997);
SC., 710 A.2d 450, 460, 473-474 (1998); S.C., 748 A.2d 82, 88 (2000); S.C., 790 A.2d 842,
849-858 (2002).
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educational program; and (3) implement whatever funding and administrative changesresult from the
determinations made in (1) and (2).*" This order would be directed to the State defendants to
accomplish because McDuffy expressly holds that the Commonwealth, not the local districts, is
ultimately responsible “to devise a plan and sources of funds sufficient to meet the constitutional
mandate.” 415 Mass. at 621.

Further, | recommend that the court give a definite, but limited, period of time for the
defendants to carry out this order and report back to the court with a plan and timetable for
implementation, perhaps six months. | aso recommend, asin New Y ork, that the court continue to
retain jurisdiction over the case to alow the court, or a single justice, or a judge of the Superior

Court, to monitor the remedial process and provide whatever direction may be appropriate.

2" The plaintiffs seek a somewhat different version of the first recommendation, but not
the second. | add the second recommendation because, as stated in severa occasionsin the
findings, | agree with the defendants and a number of their witnesses (for example, Paul Reville,
Edward Moscovitch), that independent of resources, the capacity of the focus districts to deliver
an educational program that has the necessary quality and comprehensiveness is a central issue
that must be dealt with. | note that in February 2004, atask force appointed by the Governor
issued a report with recommendations addressing thistopic. See Partnersin Progress: A
Framework for Raising Student Achievement in Under-Performing School Districts, Report and
Recommendations of the Governor’s Task Force on State Intervention in Under-Performing
Digtricts (February 25, 2004). These recommendations deserve careful consideration.
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The plaintiffs, joined by al the amici, seek the appointment of a commission, with a
membership to be determined by the court, to carry out the determination of costs described in (1)
above. Thisseemstoo intrusive into the prerogatives of the department and State officials charged
with responsibility over education. 1t may be that appointment of a special master would be helpful,
but this also may be unnecessary, at least as a formal matter, in the first instance. Cf. Lakeview
School Dist. No. 25 v. Huckabee, ~ SW.3d __ (2004)(per curiam), 2004 WL 101641 (Ark.
Jan. 22, 2004)(recalling mandate in case that found Arkansas educational finance system violated
egual protection clause, and announcing that court would appoint special master because of State’s
apparent noncompliance with original mandate). However, and as a fina comment regarding
continuing jurisdiction, | do believe that some continuing link between the court and the department is
necessary. Thelink could serveto satisfy the court that progress toward achievement of the goals of
its order is an active, high priority in a department which unquestionably is carrying heavy generd

responsibilities with insufficient staff.*

28 Thislink could be aslittle as a monthly or other regular appearance and report by
representatives of the defendant officials to the designated justice or judge, or something more
involved, including the appointment of a special master to work with the parties on the remedial
issues.
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Finally, I recommend that in fashioning the order described above, the court provide some
guidance concerning programmeétic areas that either must be covered in terms of cost determinations,
or at least should be considered for coverage. Inthe category of “must be covered” for determination
of cost, | would recommend, for reasonsindicated above: (1) specia education, including the cost of
comprehensive professional development for all regular education as well as specia education
teachers who teach students with disabilities; (2) al seven of the curriculum frameworks—including

219 (3) adequate school facilities;?”® and

specificaly health and the arts as well as foreign languages,
(4) the cost of apublic school preschool program for three and four year old children that would be
offered free of charge at |least to those who are unable to pay. This program would be required to
cover at least all children at risk, meaning low-income children (who may be defined by eligibility for
free or reduced price lunch), children with disabilities, and children with limited English proficiency.?

Asis presently the case, this program would require certified teachers, and would be designed to

219 What should be accomplished is a determination of the additional cost, if any,
associated with implementation of the seven curriculum frameworks.

220 | note that the school building assistance program is currently the subject of ongoing
review, analysis and negotiations in the Legidature.

221 For reasons discussed in the findings above, | conclude that the only way to give many
children in these categories a realistic opportunity to acquire the education for which the
Massachusetts Constitution providesis to offer them a quality preschool program and thus
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implement the Massachusetts curriculum frameworks at the pre-K level.

In the category of “should be considered” for adetermination of cost, | recommend at |east
the following: (1) several categories presently included in the foundation budget — for example,
teaching salaries, the low income factor, and the “bilingual education” factor — the question of course
being whether these factors should be increased in the budget formula and, if so, by how much; (2)
inclusion in the foundation budget of the various factors recommended by witnessesin this case (who
were primarily witnesses for the defendants) such as a technology factor, teacher coaches, school
leadership, etc.; (3) implementation of a class size system of under 20 for at least pre-kindergarten
through third grade; (4) provision of adequately stocked, computer-equipped, and staffed school
libraries; and (4) institution of regular, established (as opposed to episodic) remedial programs for
children at risk of failing, such as remedia tutoring, extended day, extended year programs, or a

combination of them.

provision for such a program must be mandated.

359



Respectfully submitted,

Margot Botsford
Justice of the Superior Court

Dated: April 26, 2004
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