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Chapter 1

Introduction

As part of the Department’s Strategic Plan, the Department of Youth Services has, over the last several years, changed its operating procedures in several different venues.  One example of that is the opening of our Community Re-entry Centers and the movement towards a stronger community-based presence.  Another example might be the ongoing changes in our Classification system.  And finally, this Operating Manual represents our efforts to overhaul our existing Revocation system.

The Intent of our Revised System

Conceptually, our Revocation system is a close cousin to adult probation and parole.  Both probation and parole are examples of “conditional” liberty resulting from some kind of criminal wrongdoing. In the case of probation, liberty is restricted before the more serious sanction of incarceration, while parole is a post-incarceration device designed to help integrate offenders back into the community.  Our revocation system – where clients are placed on a “grant” of conditional liberty that may be revoked – is conceptually closer to parole than probation, which in the case of juveniles, is administered by juvenile courts.  However, our Revocation system is not a miniature replica of the adult parole system; ours is a more flexible system, intended to incorporate our rehabilitative mission in its design.

Part of the intent behind the overhaul of the revocation system is to have our system more closely reflect the existing legal standards with respect to “conditional liberty.”  These standards have mostly been set forth in an adult parole context, and in Chapter 2, we engage a somewhat lengthy discussion of the existing legal standards for adult parole, and how we believe they apply to juveniles.  Those of you who are interested in the law and legal reasoning may find this chapter very helpful; others of you may not be interested in the theoretical underpinnings of our system.  If you fall into that category you may want to skip to the subsequent chapters that set forth our procedures in considerable detail.

What’s New in our Revised System?

While this Operating Manual reflects an overhaul of our existing Revocation system, the majority of that system will remain unchanged.  Youths will still be asked to sign a Grant of Conditional Liberty whenever they are placed in a non-secure setting.  Caseworkers will still be required to monitor the youth’s compliance with his or her grant.  Violations of grants will still come before a DYS Hearing Officer, although now there will be only two of them.  The most significant changes in our system will occur with the conduct of the revocation hearing itself.

First of all, the revocation process will differentiate much more dramatically than ever before between uncontested and contested hearings.  For our purposes:

· A contested hearing (of which there should be few) will require a full measure of due process protections.  These hearings will probably be more elaborate than what case workers have historically been used to.

· An uncontested hearing (which should comprise the majority of hearings) will be less elaborate than what caseworkers have historically been used to.  At an uncontested hearing, the primary issue to be addressed by the hearing officer is: was the juvenile’s waiver of his right to a hearing knowing and voluntary?

Consequently, uncontested hearings will proceed very much like the kind of hearings that courts hold in extension-of-commitment proceedings, when the Department and the juvenile have agreed to a term of the extension.  In those hearings the judge ordinarily holds a “colloquy” with the juvenile – i.e. an examination to make sure that the juvenile’s waiver of his right to contest the extension is knowing and voluntary.  That will be the focus of uncontested revocation hearings as well.

In those instances where the juvenile recants some of what he initially waived to, that portion of the allegation that the juvenile recants will become contested.  The caseworker can then choose to proceed on those charges or choose not to proceed, depending on whether the allegations that the juvenile concedes are sufficient.

	Charges
	Juvenile 

Initially 

Waives
	Juvenile 

Waives 

at Hearing
	Contested

at Hearing?

	Arrested
	Yes
	Yes
	No

	Curfew Violation
	Yes
	Yes
	No

	Consorting with Gang Members
	Yes
	No
	Yes

	Truant
	No
	No
	Yes


In the table above: the juvenile was charged with four violations, of which he initially conceded three (all but the truancy).  At the hearing he reverses himself on the question of consorting with gang members.

At this point the caseworker has a choice.  He or she may either:

· Go forward on the two uncontested charges (the arrest and curfew violation), with the hearing officer making his or her disposition on those two charges;

· Try to additionally prove the two contested charges (consorting with gang members and the truancy violation).

In this example, the caseworker may decide that it’s enough to go forward on the uncontested charges.  If the contested charges are very serious, however, the caseworker may want to prove those charges as well.

Up until now it has been true that the Department has not differentiated dramatically between contested and uncontested hearings.  This new change of emphasis will also require a change in the preparation of a case.  To the degree that hearings are uncontested, the preparation required of a caseworker will be relatively light.  To the degree that hearings are contested, the preparation required from a caseworker will be somewhat more serious than what was required before.  

Some other changes include that 

· Caseworkers will be required to investigate allegations of GCLA violations more thoroughly than before (see Chapter 4); 

· The Department will now have a more formalized “probable cause” determination (see Chapter 4); 

· The Department now formally adopts an administrative (seven day sanction) revocation program which includes confinement that focuses on relapse prevention that led to the youth’s sanction.

Summary of Revocation System

1. The chart below represents the revocation process graphically.  It makes it clear that there is a graduated response depending on the seriousness of the violation: Increasing Community Supervision;

2. A 1-7 Day Administrative Sanction;

3. Longer-term confinement in a Revocation Unit.
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The chart below also demonstrates what may take place at a revocation hearing:

1. The youth may waive the right to a hearing, thus clearing the way for the hearing officer to impose sanctions;

2. The youth may insist on a hearing, in which case the Hearing Officer may substantiate the allegations, or find that the Area has failed to prove it’s case.  Only if the Hearing Officer finds the allegations substantiated may he or she impose sanctions.
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Finally, if the Hearing Officer finds the allegations substantiated – either because the client waived his or her right to a hearing, or because the Area proved its case – the Hearing Officer may then imposed the following sanctions:

1. Awaiting court action (when a new arrest has occurred);

2. Impose new Terms & Conditions on the GCL in conjunction with caseworker for availability of resources

3. Send the youth to a Revocation Unit for a period of 15-30 days or 90-120 days;

4. Refer the youth to the Area Review Team (ART), to consider  confinement in staff or hardware secure setting of the youth for six months maximum.
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Chapter 2

Due Process in Revocation Hearings

In order to understand questions of due process in Revocation hearings, we need first to understand certain fundamental legal concepts.  For example, 

· What is “liberty?”  

· What is “conditional liberty?”

· What is “due process” and why must it be applied to questions of liberty?

Concepts of Liberty

Our right to liberty is secured through the Declaration of Independence and the United States Constitution.  The Declaration includes these famous words, which everyone should know from their High School Social Studies classes:  

“We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness.”

The Constitution, in turn, begins with these equally famous words:

We the people of the United States, in order to form a more perfect union, establish justice, insure domestic tranquility, provide for the common defense, promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this Constitution for the United States of America.

“Liberty” in a legal sense is primarily “freedom from restraint,” although it can mean freedom in other forms as well.  For example, “freedom of speech” or “freedom of religion,” as guaranteed in the First Amendment, is essentially “liberties” to which we believe ourselves entitled.  In its most basic sense, liberty is primarily freedom from restraint, or put in another way, freedom from confinement.

In order to lose one’s liberty a person has to go through some kind of judicial process.  The best and easiest example of this is a criminal case: in order to lose your liberty you have to be charged with and convicted of a crime.  Once convicted, a person is considered to be on restricted liberty.

Even in correctional facilities, there are different levels or incarceration.  Consequently, before a prisoner can be moved from general population – where liberty is restricted – to solitary confinement – where liberty is even more restricted – there has to be some showing that the prisoner violated the rules of his or her confinement.  

If a prisoner is subsequently paroled, he is considered to be on conditional liberty.  Unlike most of us, whose liberty is “unrestricted,” a person on “conditional” liberty stays at liberty only for that period of time that the person complies with certain conditions.  If a violation does occur, the person can be pulled back into a more restrictive environment.

As mentioned above, before a person can be deprived of liberty, he or she must go through some kind of judicial process in which any allegations against a person can be defended.  We call this “due” process, a concept that also derives from the United States Constitution, and in particular, the 14th Amendment.  That Amendments states:

No state shall make or enforce any law that shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

What amount of process is “due” before a person can be deprived of some degree of liberty has been at the core of literally hundreds of Supreme Court cases.  The Court has wrestled with this question many times.  In a criminal context, what constitutes “due process” has, by and large, been well defined.  The basics of due process include the following enumerated rights:

· Right to notice of the charges;

· Right to counsel;

· Right to a jury trial;

· Right to confrontation and cross-examination;

· Privilege against self-incrimination;

· Right to transcript of proceedings;

· Right to appellate review.

 To sum, the following definitions are useful in our subsequent discussion:

· Liberty: the condition of freedom from restraint.

· Restricted Liberty: liberty that has been limited by conditions of incarceration or confinement. 

· Conditional Liberty: liberty that is conditional upon compliance with certain parole requirements.

· Due Process: the rights a person has in a judicial proceeding before liberty may be 

· Restricted or revoked.

Juvenile Jurisprudence

What is true for adults is not necessarily true for juveniles.  Although juveniles have rights, as long as a person is a minor, those rights are somewhat restricted to begin with.  In particular, as children our parents have the right to make certain decisions for us, to discipline us, to restrict our freedoms in ways that are not true for adults.  

This reality is also reflected in the juvenile courts.    For example, historically juvenile delinquency proceedings were not considered criminal but civil.  As a consequence, the following things were true:

· Very little due process was required, such as notice of the charges, right to an attorney, the ability to cross-examine witnesses.

· Proceedings were closed to general public and the names of juveniles would not be released.

· Delinquency adjudications did not count as criminal convictions.

· Juveniles were not disqualified from civil service or other positions.

Due Process Rights

In the Juvenile Context – In re Gault

In re Gault is the seminal case of juvenile law, and establishes the minimum due process rights to which all juveniles should be entitled.  The case emanated from Arizona, where a 15 year-old boy was committed to the industrial school until age 21 for making obscene phone calls.  This happened even though:

· The woman making the complaint never came to court but only talked once to the probation officer;

· No transcript or recording of the trial was made, and there was a dispute about what, if anything, the boy had admitted to;

· The boy had no lawyer;

· The boy and his parents were never told exactly what the charges were;

· The judge made no written findings;

· No appeal to a higher court was allowed.

The court found that the notion that the state stands in the place of the parents and provides “care, custody and guidance” to be largely fictitious, and decided that there needed to be certain minimum standards of due process even for juveniles.  These included notice of the charges; right to counsel; right to confrontation and cross-examination; the privilege against self-incrimination; the right to transcript of proceedings; and the appellate review (see above).

These rights are very similar to the rights afforded adults in criminal prosecutions, but they are not identical.  For example, the court did not find that the juvenile was entitled to a jury trial.  Moreover, in jurisdictions that do have jury trials for juveniles – Massachusetts among them – there is no requirement of a jury of twelve.  Our Commonwealth uses juries of six for juvenile trials.

In the Parole Context – Morrissey v. Brewer

Morrissey v. Brewer, 408 U.S. 471 (1972), is the leading Supreme Court case defining what rights a parolee has before parole may be revoked.  A parolee is – as we know from the discussion above – considered to be on “conditional liberty.”  The Morrissey case defined what process was “due” to any parolee before his or her conditional liberty may be rescinded.

The facts of the Morrissey case are as follows: Morrissey was originally convicted of “false drawing or uttering of checks” in 1967 pursuant to a guilty plea.  He was sentenced to seven years confinement and served about a year in the Iowa State Penitentiary.  He was paroled in June 1968. Seven months later, at the direction of his parole officer, he was arrested in his home town as a parole violator, accused of having bought a car under an assumed name and of having given false statements to a police officer after a minor traffic accident. One week later, the Iowa Board of Parole revoked Morrissey’s parole without a hearing on the basis of the parole officer’s report.  

The Supreme Court overturned the parole revocation of Morrissey.  What they said was this:

1. Though parole revocation does not call for the “full panoply of rights” due a defendant in a criminal proceeding, a parolee has a “liberty interest” in his parole.  This liberty interest may not be terminated without at least an informal hearing.

2. Before parole may be revoked there must be an initial determination of “probable cause” – an evidentiary standard that there is reason to believe that the violations that were alleged actually occurred.

3. After the determination of probable cause, there must be a hearing at which the parolee is entitled to the following rights:

· Written notice of the claimed violations of parole; 

· Disclosure to the parolee of evidence against him; 

· Opportunity to be heard in person and to present witnesses and documentary evidence; 

· The right to confront and cross-examine adverse witnesses 

· A “neutral and detached” hearing body (such as a traditional parole board)

· A written statement by the parole board as to the evidence relied on and reasons for revoking parole.

At the same time, Morrissey was clearly not entitled to certain rights that he would have been entitled to in a criminal trial.  For example, he was not entitled to:

· A jury trial;

· Proof beyond a reasonable doubt.

In the Massachusetts Parole Context – Lanier v. Fair

The Morrissey case (above) established the minimum standards for due process in the revocation of parole.  Because this was a Supreme Court case, it’s ruling applies to every state in the nation, including this Commonwealth.  

There is however, a more specific Massachusetts case that deals with due process in the halfway-house/parole context.  That case is Lanier v. Fair, 876 F. 2d 243 (1989).  

Michael Fair is the former Commissioner of the Department of Correction, and Albert Lanier was an inmate of the Massachusetts Correctional system.  Lanier was incarcerated due to previous convictions for rape and robbery.  Lanier served a good portion of his time, and eventually became eligible for parole.  

The Parole Board, in February of 1984, determined that Lanier should be moved from a medium security prison to a pre-release facility, and received a “reserve parole date” of May 25, 1984 (Lanier would be paroled on that date if he remained problem-free).  Lanier was transferred to the half-way house and on May 8, at 4:00 a.m., was found to be missing during a bed check.  

The staff claimed Lanier attempted to escape; he claimed he was taking a shower.  Lanier was also found to have been in violation of other program rules, and as a consequence, Lanier was returned to medium security prison and his “reserve parole date” was rescinded.  Lanier did not receive a hearing until after he was transferred back.  He claims this was a violation of due process.

The Federal Court of Appeals (First Circuit) held as follows:

1. The Department of Correction was justified in transferring Lanier before having a hearing, so long as he had a hearing in a reasonably timely way after the transfer;

2. Lanier did have a “liberty interest” in his reserve parole date, but the process provided him for its rescission was adequate.

In the Context of Right to Counsel – Scarpelli and Faulkner Cases

One specific element of due process that has been at the center of additional litigation is the question of whether a person whose probation or parole is being revoked as the right to counsel at any hearing on the merits.  This issue was first addressed in the Supreme Court’s 1973 case of Gagnon v. Scarpelli, [citation].

The facts of the Scarpelli case are as follows: Gerald Scarpelli, an Illinois resident, was arrested for and pleaded guilty to a charge of armed robbery in July 1965, in the state of Wisconsin. The trial Court sentenced him to 15 years’ imprisonment, but suspended the sentence and placed him on probation for seven years. At that time, he signed an agreement specifying the terms of his probation and an agreement allowing him to reside in Illinois, with supervision there under an interstate compact. On August 5, 1965, he was accepted for supervision by the Adult Probation Department of Cook County, Illinois. 

One day later, on August 6, Scarpelli was apprehended by Illinois police, who had surprised him and one Fred Kleckner, Jr., in the course of the burglary of a house. After being apprised of his constitutional rights, Scarpelli admitted that he and Kleckner had broken into the house. Probation was revoked by the Wisconsin Department on September 1, without a hearing (prior to the decision in the Morrissey case), and without the benefit of counsel. Subsequently, Scarpelli claimed that his admissions to the police were made under duress, and that he did not commit the alleged burglary.

The Supreme Court declined to create a blanket rule that Counsel must be provided in all revocation cases.  Instead, the Court held that the Probation Officer should decide the question of whether a probationer is entitled to counsel on a “case by case” basis.  The Court stated that the state should provide counsel to indigent probationers “where the indigent probationer or parolee may have difficulty in presenting his version of disputed facts without the examination or cross-examination of witnesses or the presentation of complicated documentary evidence.” The court also ruled that “in every case where a request for Counsel is refused, the grounds for refusal should be stated succinctly in the record.”

The leading Massachusetts case in this are of law is Commonwealth v. Faulkner, 418 Mass. 352 (1994).  In that case our Supreme Judicial Court held that at a probation revocation hearing held before a judge, at which imprisonment was the outcome of the probation revocation, the defendant is entitled to counsel.  (In the Faulkner case the defendant had his own private counsel, but claimed that his counsel had not had time to prepare because he had never received proper notice of the revocation hearing.)

Due Process as Applied to the Department of Youth Services

Now that we have discussed some of the most important U.S. Supreme Court and Massachusetts Supreme Judicial Court cases and the precedent they have established, the natural question arises as to how these cases should be applied to the Department of Youth Services and the operation of our revocation system.  To answer those questions, we need first to look at how our revocation system operates in a legal context.

· Juveniles committed to the Department of Youth Services are clearly at restricted liberty. A juvenile delinquent or youthful offender’s liberty is nearly as restricted as that of an adult criminal defendant.

· When we place a juvenile in a setting other than a hardware secure facility, that juvenile is at conditional liberty.  The liberty is “conditioned” on compliance with rules that this Department sets for each of its clients.

· A grant of conditional liberty is the document by which we inform the juvenile of what behavior is required of the juvenile to stay at conditional liberty.

· We can revoke a juvenile’s “conditional” liberty only after a hearing at which we grant the juvenile that process which is “due” under the state and federal constitutions.

Next, we need to consider the question of what process is “due” in what is essentially a juvenile parole context.  We already know from the previous discussion (1) that due process in the juvenile context is less strict than due process in an adult context; and (2) that due process in a parole context is less strict than due process in a criminal context.  Finally, we know that there has been no specific court case that has set forth the exact requirements of due process for juvenile revocations.

Looking at the different elements of due process in sequence, we can generally conclude the following:

1. Probable Cause:  Before a juvenile can have his or her conditional liberty revoked, there must be some determination of “probable cause.”  In practice, that determination is made by the casework manager, who must make sure that the caseworker has found reasonable and credible evidence that a juvenile has violated his GCLA.

2. Informal Hearing: A juvenile may not have his or her conditional liberty revoked without a hearing.  That hearing may be informal, but it must comply with the basics of due process, including an impartial hearing officer, notice of the charges, and so forth.

3. Right to Counsel:  A juvenile may be represented by an attorney at the revocation hearing, but the Department is under no obligation to provide the juvenile with counsel.  Because most juveniles will find it impractical to bring counsel, the Department has chosen to let parents or guardians represent juveniles at the revocation hearing.

4. Transfer before Hearing: A juvenile can be brought back into custody after a probable cause determination by the casework manager before a hearing on the merits.

5. Administrative Sanctions: Because the loss of liberty in an administrative sanction is so minor, a probable cause determination is all the process that needs to be “due”.

Chapter 3

Granting Conditional Liberty
Whenever a youth is released to an open setting, as part of a treatment plan, the release will be conditioned upon the youth’s agreement to adhere to certain specified behavioral terms. Additionally, it should be kept in mind that a youth can be revoked for an increasing pattern of behaviors that lead to an increased risk to re-offend. 

The violation of any of these terms will constitute sufficient grounds to revoke the youth’s liberty and may lead to the youth being placed in a secure setting. This potential deprivation of liberty requires that a rigorous procedure be adhered to, to ensure that the youth is afforded due process protection.

Creating a Grant of Conditional Liberty Agreement

Prior to the placement of any youth in an open setting, a Grant of Conditional Liberty Agreement (GCLA) {Appendix A} must be completed by the supervising caseworker and signed by the youth. 

1. The Grant of Conditional Liberty must include standard language required by the Department with respect to every youth released on conditional liberty, and may contain other special conditions that the caseworker believes are relevant to the youth’s treatment’s goals.  Standard requirements shall include but not be limited to the following conditions:

· That the youth obey local, state and federal laws;

· That the youth notify his or her caseworker of any changes in residence,

schooling or employment within 24 hours;

· That the youth not knowingly engage in gang activities;

· That the youth not leave the state without permission of staff;

· That the youth abide by his or her reporting instructions according to the level of supervision criteria;

· That the youth not go whereabouts unknown;

· That the youth make earnest efforts to find and maintain legal employment, or attend school regularly;

· That the youth not use drugs or alcohol, or knowingly frequent places where drugs and alcohol are dispensed or used;

· That the youth inform his or her caseworker of any new arrests or if he or she is asked to appear as a witness in a criminal proceeding;

· That the youth not manufacture, carry, possess or use an object or weapons that may inflict bodily harm;

· That the youth not serve as an informant or special agent for any law enforcement official

· That the youth will not engage in activities that will increase the likelihood of re-offending

2. The caseworker may impose special conditions of release concerning areas including but not limited to home, work, travel, counseling, substance abuse, treatment, medical conditions, or persons with whom the youth may not have contact. Special conditions may also include any condition that is reasonably related to the offense or the youth’s personal safety.

3. The caseworker will explain the terms of the Grant to the youth in language that is easily understandable and will seek to ensure that the youth can explain to the caseworker what he or she has agreed to.

4. Any youth who refuses to sign a Grant will not be permitted release on conditional liberty.

5. Once a Grant is signed, the caseworker will enter it into the MAJJIC system, make copies and distribute as follows:

· To the youth;

· To the youth’s parent(s) or legal guardian(s) and

· To the youth’s lawyer, when one is involved in the youth’s case

6. The caseworker may eliminate, amend, or add any condition of release whenever the caseworker believes such modifications are necessary and relevant to the youth’s treatment goals, for the protection of the community and for effective supervision of the youth. These changes should be in accordance with level of supervision criteria, when possible, and should be part of a graduated sanction history. 

7. Any change to the Grant must be acknowledged by the youth, in writing, and incorporated as part of the Amended Grant of Conditional Liberty Agreement. {Appendix B}. The revised Grant should be distributed to the same list set forth in #5 above. These changes must also be entered into the MAJJIC system with proper notification of collateral parties through “To Do List” notification.

Failing to Sign the Grant of Conditional Liberty

Any youth who refuses to sign a GCLA will not be permitted to go on conditional liberty.  Conditional liberty is not an absolute right, but one that is dependent upon agreement with the conditions the Department requires of all youth who are to be placed at liberty. 

1. If a youth refuses to sign a Grant of Conditional Liberty Agreement, the youth may be held in a secure detention facility until he or she agrees to the conditions of the Grant.

2. A youth refusing to sign a Grant may be referred to the Area Review Team for staff or hardware secure treatment consideration. At that time, the Area Review Team will consider the question of “dangerousness to self or others” as the key question in determining acceptance into residential treatment.  In such cases, the Area Review Team will notify the Director of Client Services of the process. 

Chapter 4

Enforcing the Grant of Conditional Liberty

The community and residential caseworkers are responsible for monitoring and enforcing compliance with conditions of release, or the Grant. This is done through the use of intermediate sanctions, short-term confinement and a return to longer confinement. When possible, alternatives other than incarceration should be used. Although further incarceration may be necessary, casework staff should begin by using warnings, intermediate sanctions, short-term confinement, amendments to the Grant, referrals to community resources, varieties of intensive supervision, and other alternatives. These intermediate sanctions should be part of an overall graduated sanction history that will be entered into the MAJJIC system. This graduated sanction history will be used by the Hearing Officer to determine the need for longer interventions.  Essentially, the graduated sanctions should follow an upward movement in the level system with time for the youth to show improvement in his/her behavior.  Part of the sanction should include increased therapeutic interventions.

Criteria for Imposing Sanctions

Imposing graduated sanctions immediately for non-compliance with the mandated conditions forms a part of the immediate intervention strategy of supervision.

When a youth violates the conditions of release, he or she may be subject to one or more sanctions in lieu of a return to a higher level of security. When imposing sanctions, casework staff should consider a range of options that extend from the least punitive to secure confinement. Caseworkers should seek input from therapists, family members, teachers, counselors, and service providers involved with the youth. 

Categories of Infractions 

The following categorization scheme should be used in assessing violations. 

Category A:

These are the most serious violations. A warrant for permanent or temporary custody is normally issued and the case is referred to the Hearing Officer for a revocation hearing.

· Committed multiple (7-10) Category B and C violations;

· Arrested for a felony;

· Failed to inform caseworker of a new felony arrest;

· Involved in repeated or serious gang activities;

· Became whereabouts unknown- includes leaving the state for more than 72 hours;

· Possession of a firearm or other weapon.

Category B:

These violations are fairly serious and permit DYS staff to pursue an administrative 7-day sanction, including relevant programs for the youth, or a referral to the Hearing Officer for a hearing.

· Arrested for a misdemeanor; 

· Exhibited destructive behavior in the community;

· Deemed a risk to self or to the community; 

· Repeated positive urinalysis, or otherwise repeated drug/alcohol violations and is on level four supervision;

· Loss of employment through negligence and is on level four supervision;

· Repeatedly violated any standard and/or special condition of release;

· Repeatedly failed to attend prevention and/or treatment groups and is on level four supervision;

· Repeatedly truant and is on level four supervision;

· Involved in gang activities and is on level four supervision;

· Failed to maintain employment and is on level four supervision;

· Repeatedly failed to maintain scheduled contact with a DYS or vendor staff person and is on level four supervision;

· Failed to comply with electronic monitoring program;

· Left the state for a period of less than 72 hours.  Behavior during this time period will be reviewed on a case-by-case basis and may determine whether the violation is a category A or B. 

· Committed multiple (7-10) Category C violations.

If the youth violates one of the above conditions that requires a level four supervision but the youth is not on such level, then he must be sanctioned by raising the level of supervision or other appropriate intermediate sanction.  He should be left on the higher level of supervision for at least one month.  DYS staff (Caseworker, Casework Manager, and/or Area Director) may resolve the issue through an administrative 7-day sanction.  All youth must be on level four supervision.  Since this is a relapse prevention model, the 7-day administrative sanction should be administered at least 8 times prior to escalating the youth to a higher category sanction.  The goal of the 7-day administrative sanction is to be both a therapeutic intervention and punishment.  Therefore, these sanctions should be used judiciously rather than as a punitive means to control behavior and thereby escalate the youth to a higher category.  To further emphasize the therapeutic value of such a sanction, it is required that the caseworker violating the youth submit a “Relapse Focus Plan” to the program and the Administrative Asst. to the Director of Client Services.
Category C:

These violations constitute the most minor in nature.  These violations should be dealt with through the use of the Graduated Response Schedule prior to using a one to seven day sanction.  Again the youth should be on level four supervision. Infractions prior to level four supervision should be dealt with by raising the youth’s level of supervision.

· Failed to report as instructed and comply with supervision plan; 

· Failed to answer staff or law enforcement officials truthfully;

· Failed to comply with community service projects;

· Associated with persons known to have criminal records;

· Failed to behave at school;

· Failed to report change of address to caseworker;

· Failed to notify caseworker of prescribed medication;

· Failed to maintain telephone contact with caseworker;

· Failed to make an earnest effort to pay fines, penalties, and/or restitution;

· Failed to attend school;

· Failed to participate in group activity;

· Committed a curfew violation;

· Failed to adhere to itinerary;

· Violated of any standard/special conditions;

· Failed to adhere to family rules.

Initial Investigation

The Caseworker may become aware of potential violations of a GCLA by a client either through (1) personal observation or (2) because someone informs him or her of a potential violation.

If the issue is one of personal observation – for example, the client failed to show up for a scheduled meeting with the caseworker – there is no need for an investigation per se.  The caseworker’s primary duty is to document the violation.  On the other hand, other issues will need to be investigated much more thoroughly.  Thus reports of a new arrest, the client’s failure to attend school or the client’s failure to abide by his or her curfew will need to be investigated and documented.  So, for the allegations that the caseworker does not have personal knowledge of – and those will be the vast majority of allegations – the caseworker will need to conduct an investigation quickly.  If the results of the investigation demonstrate that the youth has violated one or more of the conditions of release, a “Conditional Liberty Violation Report” (CLVR) should be prepared. {Appendix C}.

Investigation Protocol

1. Once a caseworker becomes aware of a youth’s violation, he or she should conduct an investigation and submit a CLVR as soon as possible.

2. Investigations of violations should go beyond merely interviewing the youth. In many circumstances, the caseworker should interview family members, probation officer, counselors, service providers, teachers and other appro​priate professionals.  How much investigation is necessary depends on the seriousness of the alleged violation, how complicated or disputed the fact pattern is, and the time the caseworker has available

3. If the case involves a new arrest, every effort should be made to get a copy of the official version of the crime(s) through police reports or through the office of the prosecuting District Attorney.  However, where the caseworker believes that the youth is an immediate danger to him or herself or to public safety, a CLVR should be submitted immediately to the Communication and Information Center Unit (CIC) so that a Warrant for Temporary Custody (WTC) may be issued.

4. Following the investigation of any alleged violation, the caseworker should put the allegations in writing by completing the CLVR.  In preparing the CLVR, the caseworker should use standard language for the violation behavior and make a recommendation as to the course of action to be taken. This report will be forwarded to the casework manager.

5. The caseworker should schedule a case conference with his or her casework manager to discuss the seriousness and extent of the violations and the best course of action to take.

Details of the Conditional Liberty Violations Report

The CLVR must include every violation committed by the youth upon which the Caseworker wishes to violate the client.  In most instances this should be every allegation that can be supported, although the caseworker is free to omit minor allegations where more serious ones will suffice. If the youth committed a new crime and also violated other conditions of release, then these should be reflected on the CLVR.

Evidence includes statements, documents, and hearsay. All information regarding alleged violations should be summarized in the body of the report and supported by attached documentation. Confidential reports should always be separate attachments.

Caseworker Recommendations

In the CLVR, the caseworker should make a recommendation regarding the youth’s revocation and re-release. The caseworker should consider a number of factors when making a recommendation. These factors include but are not limited to issues such as current violations, length of time on release, community ties, criminal history, past release failures, prior institutional adjustment, and sub​stance abuse problems.

Area Administrative Review

The purpose of Area Administrative Review is to establish that there is “probable cause” to believe that the juvenile committed the allegations of which he stands accused (see Chapter 2 of this Manual).  The casework manager is the “probable cause” gatekeeper and must affirm that the caseworker has established probable cause to believe that the youth violated the GCLA as alleged.  

The casework manager should review the allegations outlined on the CLVR, any supporting documentation and the caseworker’s recommendation on the case.  The casework manager must make a written finding on the Probable Cause Determination Form that there is probable cause to believe that the youth violated one or more of the conditions imposed by the GCLA {Appendix D}.

The casework manager may then do one of three things:

Authorize an administrative 7-day sanction if the casework manager concludes that the alleged violations are relatively minor or insignificant.

Authorize leaving the youth in the community, pending a revocation hearing.

Authorize the placement of the youth in a secure setting, pending a revocation hearing.

The casework manager must enter the Administrative Review into the MAJJIC system upon completing the Probable Cause Determination Form.

Amendments to the CLVR

The Caseworker may amend a CLVR at any time to reflect new allegations or new information that has come to light.  However, any such amendments must receive the same approval (or “probable cause” finding) on the part of the Casework Manager in order to be included in a hearing on the merits.  Additionally, the youth must be given notice of any new allegations and sufficient time to prepare for rebuttal of such allegations at any subsequent hearing.

Disposition Options

The possible recommendations that may be used by casework staff include the following:

· Return to the community with new terms and conditions

· 1-7 days administrative confinement 

· Return to custody for a revocation hearing          

Notice and Delivery of Charges to Youth

The CLVR is a written notice of the revocation hearing and alleged violations. The information contained in this notice is as follows: 

· The date, place and time of the revocation hearing

· A listing of alleged violations against the youth

· A recommendation by the casework staff

· A certification of delivery by the caseworker by completion of CLVR form in MAJJIC and printed notice to client

The “Notice of Rights and Demand or Waiver of Revocation Hearing” Form is a written notice of the youth’s procedural rights at a revocation hearing. {Appendix F}.  The information contained in this notice involves two parts: (1) a part that explains to the youth his rights with respect to a hearing, and (2) a part that the youth must sign either demanding a hearing or waiving his right to a hearing.  

The assigned caseworker is responsible for the preparation and the completion of:

1. The CLVR itself;

2. The “Notice of Rights and Demand or Waiver of Revocation Hearing” form;

3.  The “Revocation Hearing Checklist” and accompanying package.

The Caseworker should explain the hearing process to the youth.  The caseworker should try to ensure that the youth clearly understands the process and his rights therein.  The Caseworker should inform the youth that any statements made regarding his or her conduct will be reported to the DYS Hearing Officer and may constitute evidence supporting current allegations, or an additional violation for revocation.

Delivery of the above should be made at least two (2) calendar days or 48 hours prior to the hearing, unless circumstances make it impossible. Where the caseworker is unable to make such delivery, the Casework Manager or Residential Caseworker should do so. 

Issuance of Warrants

In deciding whether a warrant should issue the casework manager should consider whether the allegations against the youth pose a risk to the public, and how likely the youth is to return to custody voluntarily.

· All requests for warrants should be made through the Communications Information Center (CIC).

· If a caseworker has reasonable cause to believe that a youth on his or her caseload has violated one or more of the conditions of his or her Grant, the caseworker should inform his or her casework manager.  The casework manager will decide, with input from the caseworker, whether a warrant should be issued for the youth. 

· In situations where the youth is already in the presence of staff and is being violated (i.e. the youth is at a DRC and staff wishes to revocate him and send him to detention), it is still necessary to notify CIC and obtain a warrant in order to place the youth in a detention facility.

Chapter 5

Scheduling of Revocation Hearings

The revocation hearing should be held within seven (7) calendar days of a youth’s return to physical custody on the alleged release violations. Exceptions to this rule include postponements, continuances or instances where the youth is not in the Department’s physical custody. (See Ch. 8, “The Timing of Hearings”). 

The revocation hearing will be scheduled when the warrant (WTC) is removed from the MAJJIC system.  Once removed the system will place the youth’s name on the appropriate Hearing Officer’s and caseworker’s “To Do List.”  The Hearing Officer will then schedule the youth’s revocation hearing and notify the caseworker and Casework Manager.

Responsibilities of the Hearing Officer 

The hearings should be held within seven (7) calendar days of a youth’s return to physical custody on the alleged release violations.  The 7-day period will begin on the day of admission to a detention facility on a WTC.  The Hearing Officer will provide the caseworker with the following information, via the MAJJIC system, upon scheduling a revocation hearing:

· A date, time and place of the revocation hearing

· The name of the Hearing Officer conducting the hearing

· Any other noteworthy information

Weekly Hearing Officer Schedule

The Director of Client Services will randomly schedule Hearing Officers to rotate, every 2 months, throughout the various areas for purposes of conducting revocation hearings. The Director of Client Services will ensure that revocation hearings are conducted at the same locations on the same days of every week, (Monday through Thursday). When a holiday falls on a Monday through Thursday, a Hearing Officer will be present on a Friday.

Rescheduling of the Revocation Hearing

The Hearing Officer is responsible for rescheduling a revocation hearing. Re-scheduling a hearing may be done at the request of the youth or by continuance of the Hearing Officer. (See Ch. 8, “Postponement of a Revocation Hearing” and “Continuation of a Revocation Hearing.”) Depending on the type of postponement or continuance, the Hearing Officer will re-schedule the hearing according to the appropriate time limits and considerations addressed in Chapter 8. 

Chapter 6

Administrative Sanctions

The Department will adopt a relapse-prevention view toward minor infractions or violations of a youth’s Grant of Conditional Liberty.  In order to develop this process, the Department will incorporate an administrative 7-day sanction as part of its revocation process.  The basis for this programming rests on research based theory that indicates that punishment (negative reinforcement/loss of liberty) works best when it is short and focused. 

Once a youth is given a 7-day sanction, the Caseworker (with the approval of the Casework Manager) must submit to the 7-day revocation program, an outline of the issues on which the youth must focus prior to his release back into the community.

These administrative sanctions are a behavior management tool that allows us to provide consequences for minor to moderate violations of the Grant on the part of our youths without going through a more formal revocation process. Because the sanction is limited to seven days, it is considered a relatively minor infringement on the liberty of our clients, and the amount of “due process” that is required is significantly less than what is required for a full-blown revocation hearing.  This does not mean that there is no process required at all.  As a consequence, the Department is still insisting, for example, that there be a finding of probable cause on the part of a Casework Manager before a youth can be admitted to administrative sanctions.  

Procedure for Administrative Sanctions

The initial procedures for administrative sanctions are the same as a full-blown revocation hearing, and these involve the initial investigation of the case and the Casework Manager’s review to determine probable cause.  If the caseworker and Casework Manager decide that administrative sanctions are appropriate for the youth, the following should take place:

1. Caseworkers should go see the youth in person to inform him or her that probable cause has been found for various violations of the GCLA, and that the caseworker and Casework Manager have determined that the youth is an appropriate candidate for administrative sanctions.

2. At this time, the caseworker should find out whether the youth is willing to admit to some or all of the allegations and to sign a waiver form foregoing a contested hearing.  If the youth is willing to admit to all of the violations, then the administrative sanction may be imposed.  If the youth is willing to admit to some of the violations, the casework staff must decide whether the remaining agreed upon violations warrant the administrative sanction.  If the youth is unwilling to admit to the violations, then a contested revocation hearing must be held.  

3. Once a 7 day sanction is accepted, the caseworker will provide the revocation program, as soon as possible, with an outline of the issue that brought the youth to the facility.  The facility will focus the youth on that issue and develop a relapse prevention plan with follow-up by the DRC.  Documentation will be done on MAJJIC and entered into the appropriate categories and “To Do Lists.”  It should be noted that a 7-day revocation is not merely a punishment or lengthy time out.  The 7-day period is meant to be a therapeutic intervention.  

4. Before the youth is released from the 7-day program, the caseworker should visit the program in person.  At that time, the caseworker should get the youth to sign a new GCLA and review with the youth why he was unable to abide by the conditions of the previous GCLA, which resulted in the administrative sanctions.

Administrative sanctions do not require that a revocation hearing be held.  Once the probable cause determination has been made and the youth has admitted to the allegations by signing the waiver form, the “due process” requirements of the administrative sanction have been satisfied.  

Chapter 7

Hearing Preparation

The degree to which a revocation hearing is effective is determined largely by the quality and accuracy of the information available to the Hearing Officer. This is especially true for contested hearings.  For uncontested hearings, what is important is that the evidence is clear that the youth’s waiver of his or her rights was knowingly and voluntarily given, and not made under duress.

Well-organized files containing all appropriate information are essential. This allows the Hearing Officer easy access to the information that will result in an effective decision-making process. 

Caseworkers are responsible for ensuring submitting complete packages to the Hearing Officers after a thorough investigation on each case.  The following items must be completed prior to the hearing:

1. Youths must be interviewed regarding the allegations, unless the allegations involve pending criminal charges.

2. Youths must be given written notice of the charges against them (via the CLVR) and are advised of the purpose of a revocation hearing.

3. Youths must be informed of their rights and understand their rights (via the “Notice of Rights and Demand or Waiver of Revocation Hearing” form.

4. All hearing forms must be completed, including the CLVR,  “Notice of Rights and Demand or Waiver of Revocation Hearing,” and the “Revocation Hearing Checklist” with accompanying package. 

5. The Probable Cause Determination Form must be completed by the casework manager and submitted in the package.

6. Once completed, the package must be delivered, prior to the hearing, to the Hearing Officer, the youth and a parent, guardian or attorney, if such persons are attending the hearing.  

7. Youths must be scheduled for a revocation hearing in a timely manner and notified, in writing, of their hearing date.  All other participating parties, such as a parent, guardian or an attorney, should also be notified as to date, time and place of the hearing.  

8.  Interpreters must be obtained, if needed.  Family members may interpret for the youth at the hearing, with the approval of the youth.

9.  All confidential materials must be identified and properly handled.

Pre-hearing Interview of Youth Before Revocation Hearing

It is essential that a youth be seen by his or her caseworker within five (5) calendar days after his or her return to custody. At this time, the caseworker should inform the youth of the allegations against him, inform the youth of their rights and explain the revocation hearing process.  Caseworkers should ask the youth questions relating to the youth’s account of the violation behavior, unless the only behavior under consideration is a pending criminal charge.  Pending criminal charges cannot be discussed with the youth.

Caseworkers should conduct these interviews with courtesy and in a manner that encourages the participation of the youth. The youth must be informed, prior to the pre-hearing interview, that any statements made during the interview could be used against him at the revocation hearing.

	Note: any statements made by the youth at the pre-hearing may constitute evidence supporting the current allegations or an additional reason for GCLA revocation. Casework staff should make note of any such statements and, should include any new allegations in the CLVR.


The Revocation Hearing Checklist and Packet

Casework staff is responsible for completing a “Revocation Hearing Checklist” {Appendix G} for every youth prior to his or her revocation hearing. Upon completion, the caseworker will sign and date this form and attach it to the documents listed therein.  The revocation packet will then be submitted to the Hearing Officer, the youth and anyone representing the youth.

Caseworkers should prepare three copies of the revocation packet: one copy of the revocation packet for the Hearing Officer conducting the hearing, one copy for themselves or Department representative, and one copy for the youth or anyone representing the youth such as a parent, guardian or attorney.

The revocation packet should contain the following information, in the following order:

· A completed “Revocation Hearing Checklist” which includes:

· Grant of Conditional Liberty Agreement (GCLA)

· The Conditional Liberty Violations Report (CLVR)

· Any documents supporting allegations in the CLVR

· The Notice of Rights and Demand or Waiver of Revocation Hearing Form

· The Probable Cause Determination Form

· Prosecutor or court accounts of the alleged violations

· Newspaper articles of alleged violations

· The mittimus for recommitment offenses which are part of the alleged violations.  All recommits are sent to ART for Service Delivery Plan update

· Recent psychological evaluations

· Placement History or record of movement within DYS

· CORI

· Incident reports that have occurred within the last sixty (60) days prior to the hearing

· Prior revocation decisions or disposition orders 

Chapter 8

Revocation Hearings

The revocation hearing is a process to determine if a youth has violated the conditions of the Grant of Conditional Liberty Agreement (GCLA), and if so, what sanction should be applied to the youth.  

When a Hearing is Required

Youths who are the subject of an administrative (1-7 day) sanction and who have waived their right to contest the allegations do not require a waiver hearing.  However, if the caseworker is seeking a sanction greater than the administrative (1-7 day) sanction, then a hearing is required.

The Role of the Hearing Officer

A Hearing Officer of the Department conducts revocation hearings. The Hearing Officer is responsible for determining, by a preponderance of the evidence, whether the youth violated one or more of the condition(s) of his or her release, and if so, whether or not the youth’s conditional liberty should be revoked.

Hearings can either be contested or uncontested.  In an uncontested hearing, the hearing officer’s primary function is to ascertain whether the youth’s waiver of his or her right to a hearing was knowing and voluntary.  Next, the hearing officer must ensure that the allegations against the youth amount to a violation of the youth’s Grant and if so, impose a disposition.

In the case of a contested hearing, the process is much more elaborate.  The Department, through its caseworkers, needs to prove, by a preponderance of the evidence, that the youth has committed the allegations with which he has been charged.  If the Department proves such allegations, the youth will have his liberty further restricted with a return to a higher form of custody. 

The Timing of Hearings

The revocation hearing will be held as soon as possible, but no later than seven (7) calendar days from the date the youth is placed in custody. There are three possible exceptions to this rule:

1. The Hearing Officer has postponed the revocation hearing;

2. The Hearing Officer has continued, for good cause, the revocation hearing;

3. The youth is not in the Department’s physical custody and a detainer has been lodged in order to pursue a revocation hearing.  Upon the youth’s return to the Department, the revocation hearing must be held within seven (7) calendar days.

Process for All Hearings

Introduction

Whether a hearing is contested or uncontested, the hearing officer should do the following in every case:

1. The Hearing Office should introduce and identify him or herself.

2. The Hearing Officer should describe the nature of the proceedings, the issues, and the manner in which the hearing is to be conducted.  

3. The Hearing Officer should ascertain the identity of the youth and whether he or she received written notice of the violations.

4. If the youth has secured a representative, the Hearing Officer should ascertain the name, address, and telephone number of the representative.

5. The Hearing Officer should read or summarize from the “Conditional Liberty Violation Report” each violation asking that the youth either “admit” or “deny” the violation.

Contested or Uncontested

The Hearing Officer will then determine whether a hearing is contested or uncontested.

1. A hearing is contested if the youth denies some or all of the allegations against him or her.

2. A hearing is uncontested if the youth admits to all of the allegations against him or her and has signed the waiver portion of the “Notice of Rights and Demand or Waiver of Revocation Hearing” form.

Procedure in an Uncontested Hearing

If a hearing is uncontested, the Hearing Officer’s role is to determine if the youth signed the waiver portion of the “Notice of Rights and Demand or Waiver of Revocation Hearing” form knowingly and voluntarily.  If the Hearing Officer determines that the youth did so, then the Hearing Officer will read or summarize each violation from the “Conditional Liberty Violation Report” asking the youth to either “admit” or “deny” the violation. The Hearing Officer will then move to the disposition phase.  The Hearing Officer should ask the youth the following questions in order to determine whether or not the waiver was knowing and voluntary. 
Was the Waiver Knowing and Voluntary?

· “Do you know that you have an absolute right to a revocation hearing before me as a revocation officer?”

· “Did your caseworker explain to you the disposition options that I have?”

· “Has your caseworker or anyone else made promises to you which induced you to admit to these violations?”

· “Has your caseworker or anyone else threatened you or have any threats been made against you which forced you to admit to these violations?”

· “Have you discussed this matter fully with your caseworker?”

· “Have you discussed this matter with a parent, guardian, or lawyer? If so, with whom?”

· “Do you know that you can consult with an attorney of your own choice?”

· “Do you know that there are programs, such as the Juvenile Rights Advocacy Project at Boston College, or the Juvenile rights Project at Suffolk Law School, that may be able to make student attorneys available to you free of charge?”

· “Are you currently under the influence of alcohol or drugs, or taking medication?”

·  “Are you confused in any way by the questions I have asked you?”

· “Did you, in fact, commit the violations as I have stated?”

· “Do you understand that by admitting to these violations, I can revoke your Grant of Conditional Liberty?”

· “Do you understand that by admitting to these violations, I can send you to a secure facility?”

What if the Youth Recants Allegations?

It may happen during an uncontested hearing that the youth recants some or all of the allegations during the colloquy or at some other point in the hearing.  The Hearing Officer may do the following things:

1. Proceed to sanction the youth on those allegations that remain uncontested, and schedule a contested hearing for the remainder of the allegations as soon as possible thereafter.

2. Sanction the youth for those allegations that are uncontested.  The caseworker can decide not to pursue the remaining allegations. 

3. If the youth recants all of the allegations, schedule the youth for a contested hearing as soon as possible.

What if the Colloquy Proves that the Waiver was not Knowing and/or Voluntary?

During the course of the colloquy the Hearing Officer may come to believe that the youth’s waiver of his rights was not knowing and voluntary.  This will usually be because the caseworker did not adequately explain to the youth his or her due process rights, or the youth wanted to but had no opportunity to consult with anyone.  At this point the Hearing Officer has the following options:

1. Remedy the situation by clearly and completely explaining the due process rights to the youth and review each allegation anew, to see whether the youth wants to contest any of them.

2. Postpone the hearing until the youth has the chance to consult with or be represented by a parent, guardian or attorney

Procedure In Contested Hearing

If a hearing is contested, the caseworker will have the burden of proving, by a preponderance of the evidence, which the youth is in violation of his or her GCLA, as alleged.

At a contested hearing the youth is entitled to:

1. Be represented by counsel of his or her choosing

2. Be represented by his or her parent or guardian, if counsel is unavailable*

3. Represent himself or herself

4. Confront and cross-examine witnesses called by the caseworker

5. Call his or her own witnesses

6. Examine and dispute documentary evidence

7. Produce his or her own documentary evidence

8. Make an opening and closing statement

	Note: In order to give our clients an alternative to legal counsel, parents or guardians will be allowed, if they so choose, to represent our clients at revocation proceedings.  Only a parent or guardian will be permitted to represent a client at a revocation proceeding, in lieu of an attorney.  Because many of our clients will find it impractical or will be unable to hire an attorney, having a parent or guardian represent them in a revocation proceeding provides a reasonable alternative.


During the course of the hearing, the Hearing Officer is not bound by technical rules of evidence as used in courts of law.  However, evidence must be relevant and material.

Postponement of Revocation Hearing

The youth may request postponement of the revocation hearing until a later date for any of the following reasons.  The Hearing Officer with the reason must enter the postponement into the MAAJIC system therefore.  The possible reasons include:

1. The youth did not receive proper and timely notice of the hearing date;

2. In order to obtain representation;

3. In order to have needed witnesses attend;

4. In order to properly prepare for the hearing; 

5. In order to resolve a pending criminal issue.

Continuance of a Revocation Hearing

The Hearing Officer may continue the revocation hearing on his or her own initiative for any of the following reasons.  The continuance must be entered into the MAAJIC system with the reason therefore.

1. The youth did not knowingly and voluntarily sign the waiver form;

2. The Hearing Officer has insufficient information upon which to conduct a meaningful hearing;

3. To obtain an interpreter;

4. To allow the youth the opportunity to appear with a parent, guardian or an attorney;

5. The youth has a medical condition that reasonably prevents the hearing officer from proceeding with the hearing;

6. In order to render a decision on a request for discovery of information or the presence of adverse witnesses;

7. When the youth is unavailable. Unavailability includes, but is not limited to, a commitment to a hospital for medical treatment or a court trip. Unavailability does not include situations where the youth chose not to attend the hearing;

8. For other good cause found by the Hearing Officer, and stated by him or her on the record.  The Hearing Officer should not permit any unreasonable or unnecessary delays. 

Dispositional Phase

Whether a hearing is contested or uncontested, at the conclusion of either the colloquy in an uncontested hearing or the presentation of evidence in a contested hearing, the hearing will move to its dispositional phase.  In this phase the Hearing Officer must decide whether the youth has violated all or some of the conditions of the GCLA, as alleged, and if so, what the appropriate sanction is.

Evidentiary Standards

The Hearing Officer will make a decision on each of the alleged and contested violations based on a preponderance of the evidence.  If the Hearing Officer finds that the youth has violated some or all of the conditions of his or her GCLA, the Hearing Officer may sanction the youth with any of the disposition options listed below.  The Hearing Officer should take into account the youth’s prior revocation and graduated sanction history.

Disposition Options

When the Hearing Officer revokes the conditional liberty of a youth or considers a case for revocation, the Hearing Officer will have the following options at disposition: {Appendix E}

1. The Grant of Conditional Liberty was not violated – Release with new terms and conditions

2. Confinement in a  Facility for 15-30 days

3. Confinement in a Facility for 90-120 days

4. Escalate to the Area Review Team for a maximum of six months in a staff or hardware secure treatment setting.

5. Take Under Advisement. 

6. Await Action of the Court – Hold in Custody Pending Outcome in Court, and;

7. Continue or Postpone the Hearing when circumstances require a continuation.

Time Limits/Considerations

All cases that are escalated to the Area Review Team, Taken Under Advisement, Postponed or Continued, must be reviewed within twenty-one (21) calendar days. The intent of such timeframe is to have these cases reviewed and resolved as quickly as possible.  This type of review is important because the youth’s liberty has been significantly restricted.  In order to afford proper due process, the Department must ensure that there are no unreasonable or unnecessary delays to the resolution of a revocation. 

For those cases that the Hearing Officer is “Awaiting Action of the Court,” the Hearing Officer will be responsible for reviewing the status every twenty-one (21) calendar days.  The intent of this timeframe is for the protection of the public as well as providing proper due process rights for the youth.  Hence, a youth charged with a grid level 4 or, higher, may await a revocation hearing for a longer period of time than a youth charged with a lower grid level charge.  Therefore, a lower level grid charge should be resolved in a shorter timeframe than a serious charge, which typically involves a more complex court case.  

Time Served

The Hearing Officer may choose to credit the youth with time served in detention while awaiting the hearing.  This is especially appropriate if the youth’s hearing was postponed or delayed without the youth having requested or being at fault for the postponement or delay.  Additionally, the credit should not exceed 30 days.  Lengthy delays for those cases “Awaiting Court Action” will be decided on a case-by-case basis in consultation with the Director of Client Services.  Additionally these cases will be sent to the Area Review Team to decide appropriate placement and to update the youth’s Service Delivery Plan.

Notice of Decision and Right of Appeal to the Youth

Notice of Decision

The written decision is an important part of the revocation process. {Appendix E} A written document is essential to provide a basis for appeal and it is important to help casework and facility staff shape future programs. 

1. At the conclusion of the hearing, the Hearing Officer will announce whether he or she has made findings with respect to the allegations made against the youth. 

2. The Hearing Officer may: 

· Announce his or her decision immediately and delay written findings

· Delay announcement of his or her findings to coincide with the publication of written findings. 

3.  In any case, the Hearing Officer must make a written finding within three (3) business days of the hearing and send copies to:

· The area office;

· The youth;

· The youth’s parents or guardian, if they attended the hearing;

· The youth’s attorney, if one attended the hearing

4. The Hearing Officer must enter the decision and other pertinent information into the MAJJIC system by the end of the business day that the decision was rendered.

5. If the hearing is uncontested, the Hearing Officer should make written findings as to whether he or she believes the youth’s execution of a waiver to a hearing was knowing and voluntary.

6. If the hearing is contested, the Hearing Officer must make written findings with respect to all the allegations presented.  The Hearing Officer must make his or her findings based on a preponderance of the evidence presented.

7. In a contested hearing, the Hearing Officer may find that some of the allegations are proved by a preponderance of the evidence, while others are not.

8. If the Hearing Officer finds that any of the allegations against the youth have been proven or admitted, the Hearing Officer should order the youth’s conditional liberty to be revoked.

9. If the Hearing Officer finds that none of the allegations against the youth have been proven, the Hearing Officer should order the youth released from the secure setting within twenty-four (24) hours.  Any Area that holds a youth beyond a twenty-four (24) hour time period, must apply to the Deputy Commissioner or his Designee for a Commissioner’s Privilege before the twenty-four (24) hour period expires.  Application for a Commissioner’s Privilege will automatically toll the twenty-four hour period.

Notice of Appeal

The Hearing Officer must inform the youth, at the conclusion of the hearing, that he has a right to appeal the decision to the Deputy Commissioner.  The Hearing Officer must explain that an appeal form must be submitted to the Deputy Commissioner within seven (7) calendar days of receiving the Hearing Officer’s decision.  The Hearing Officer must explain that a hearing is not required and must provide the youth with the proper form for an appeal. {Appendix H}
.

Ancillary Procedures

Language Translators

For most youth, revocation procedures are complicated, and if they are without translation assistance for language difficulties, they are at a great disadvantage with respect to the revocation hearing process. 

1. Every non-English speaking youth is entitled to a meaningful hearing before a DYS Hearing Officer. 

2. Caseworkers will be responsible for determining whether a youth needs a language interpreter for the revocation hearing.  Any staff, who are disinterested parties to the revocation hearing, may serve as interpreters for revocation hearings. Relatives or family members of the youth may also serve as interpreters.  However, a youth’s caseworker or casework manager cannot serve as the youth’s interpreter during the revocation hearing because of the inherent conflict of interest.

3. If staff are not available to interpret, the Caseworker will immediately contact the Deputy Commissioner, or Designee who will arrange for an interpreter.  The Hearing Officer may continue the case for these purposes.

4. In addition, the Hearing Officer should audiotape all hearings involving language translators. At the beginning of the hearing, the interpreter will sign a statement indicating that she/he has no interest in the outcome of the hearing. This statement shall then be placed in the youth’s area file folder. {Appendix I}
5. Following the hearing, the youth’s name, MID number, the area, date and location of the hearing should be clearly marked on the outside label of the audiotape cassette. All full cassettes should be forwarded to the Central Office to the attention of the Assistant to the Deputy Commissioner or his Designee for storage in the DYS Records Center.

Audio-Cassette Tapes

Hearing Officer’s will make audio tape recordings of all contested revocation hearings. 

1. All portions of the revocation hearing must be tape-recorded, uninterrupted, from beginning to end.

2. The Hearing Officer should take care to insure that the youth is clearly identified by name, MID number, area, date, location, and hearing type at the beginning of each recording. 

3. All completed tape cassettes should be forwarded to the Deputy Commissioner or his Designee, for storage. Audio cassette tapes will be organized by hearing date in the DYS Records Center.

4. If the Hearing Officer discovers that a recording device is not operating properly, the hearing should be rescheduled to the next available hearing date. 

Victim Impact Statements

Upon the request of a victim of the crime for which the youth was originally committed may, in rare circumstances, seek to have input into the revocation hearing via a written victim impact statement.  While this is permissible, the victim must be either CORI certified by the Criminal History Systems Board (in the case of a youthful offender) or JONI certified by the DYS Victim Services Unit (in the case of a juvenile offender). 

Once certified, the DYS Victim Services Unit staff will notify the victim of the final revocation hearing and the victim’s right to submit a written victim impact statement if one has not previously been submitted.

If a there is no victim impact statement on file, and the victim wishes to submit one, staff should contact the DYS Victim Services Unit.

All victim impact statements should be stored in a separate Area Office Confidential file and marked “CONFIDENTIAL” in red ink. Caseworker staff should always retrieve this information from the areas site office and provide it to the Hearing Officer in the revocation package. Following the hearing, casework staff should return the file containing the confidential material to the area office for storage. This information should not be kept in the youth’s primary office file. 

Review with Clinician of the Hearing Decision

Too often the juvenile either is dissatisfied or does not fully understand the issues and hearing outcomes. For all cases heard by a Hearing Officer, casework staff should, as soon as possible after the hearing, notify clinician staff of the results of the hearing. A clinician should then meet with the youth within twenty-four (24) hours. This can be accomplished by placing the youth’s name on the proper clinicians’ “To Do List” in MAJJIC. 

No Extension of Time Assignment without Commissioner’s Privilege

Any facility seeking to hold a youth beyond the time ordered by the Hearing Officer must apply to the Deputy Commissioner or his Designee for a Commissioner’s Privilege before the period of confinement is up and an emergency referral must be made to the Area Review Team to be heard within 7 calendar days.  Requests for a Commissioner’s Privilege must be submitted to the Administrative Assistant to the Director of Client Services.  The application for a Commissioner’s Privilege will automatically toll the twenty-four hour period.

Chapter 9

Appeals

The appeals process may be used when either the youth or the Area is aggrieved by the Hearing Officer’s decision.  However, the Hearing Officer is the person assigned to decide these cases, and his or her decision will not be overturned lightly.

Grounds for Appeal

Appeals may be made only upon one or more of the following grounds:

1. The decision was beyond the authority of the Hearing Officer;

2. The decision was based upon an error of law;

3. The decision was based upon unlawful procedure;

4. The decision was unsupported by the weight of the evidence; 

5. The decision was arbitrary or capricious.

Procedures for Appeal

A youth or DYS Casework staff may appeal a decision to the DYS Deputy Commissioner or his Designee. All appeals must be submitted within seven (7) calendar days of receiving notice of the Hearing Officer’s decision. The submissions should be sent to the Administrative Assistant to the Director of Client Services.  The Deputy Commissioner or his Designee must review the request and provide a response within fourteen (14) calendar days. . Only the Deputy Commissioner or his Designee may review such appeals. Appeals will be decided based on the documentary evidence; a hearing is not required.

Appeals By the Youth

Any youth wishing to appeal the Hearing Officer’s decision must submit the proper form {Appendix H} within seven (7) calendar days of the Hearing Officer’s decision to the Administrative Assistant to the Director of Client Services for review by the Deputy Commissioner or his Designee.

The youth must submit the form to any staff member who, in turn, must forward the completed form to the Administrative Assistant to the Director of Client Services for review by the Deputy Commissioner or his Designee.  Staff should ensure that the form is properly completed.

The staff member who submits the youth’s form must notify the Hearing Officer of record of the pending appeal.  This should be done by entering the information into the MAJJIC system on the Hearing Officer’s “To Do List.”

Appeals by Casework Staff

1. Any casework staff wishing to appeal the Hearing Officer’s decision must submit a memorandum regarding their position with regard to the appeal and reasons for the appeal. Such memorandum must be submitted within seven (7) calendar days of the Hearing Officer’s decision to the Administrative Assistant to the Director of Client Services for review by the Deputy Commissioner or his Designee.

2. The casework staff must notify the Hearing Officer of record of the pending appeal by entering the information into the MAJJIC system on the Hearing Officer’s “To Do List.”

Decision of Deputy Commissioner

The Deputy Commissioner or Designee will review, at minimum, the following documents: the Area’s memorandum or youth’s appeal form, the Hearing Officer’s written decision and disposition order, revocation history, the Probable Cause Determination form, the Notice of Rights and Demand or Waiver of Revocation Hearing form, the CLVR form and the Grant of Conditional Liberty.

The Deputy Commissioner or his Designee must respond, in writing, within fourteen (14) calendar days of the receipt of the appeal. The Deputy Commissioner may decide to: 

1. Uphold the decision of the Hearing Officer or Area Review Team;

2. Reverse the decision of the Hearing Officer or the Area Review Team and render another decision;

3. Amend the decision.

The Deputy Commissioner’s, or Designee’s, decision is final.
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