
• 
TRANSMITTAL No.!10? 

Last Transm. No. to: 

PreBiding Justices 

Other Judges 

Clerk-Magistrates 

CPO's/PO!C's 

ilc'6 
~~, ~, 

SAMUELE. ZOLL 

CMefJusUce 

Wrial QJ:nurt of t!1-e QJ:ommonwt,dt4 
lltstrict QJ:nurt llrpnrtmtnt 

HOLYOKE BUILDING 

HOLYOKE SQUARE 
Telephone 

508/745-9010 

1. 
2. 
3. 
4. 
5, 
6. 
7. 
8. 
9 . 

10. 
11. 
12. 
13. 
14. 
15. 
. 16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25, 

SALEM, MASSACHUSETTS 01970 

Presiding Justices: Please distribute copies (enclosed) 
of this Bulletin to the Clerk-Magistrate and C.P.O. of 
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To all District Court Judges, Clerk-Magistrates and Chief Probation Officers: 

It is with bQth pleasure and sadness that I make mention of District Court 
employee Judith C. Holluin, Head Procedures Clerk in the Amesbury District Court: 
pleasure because on December 15, 1988 Ms. Hollum was awarded the 1988 Chief 
Administrative Justice Award for Outstanding Service to the Trial Court, but deep 
sadness because I must report that Ms. Hallum passed away unexpectedly on 
February 14, 1989. 

Judy Hallum symbolized the high spirit and dedication that so many in the 
District Court bring to their work. Every day she worked in an old facility, 
accepting greater demands on her skills and knowledge, her spirit never affected 
by declining resources and the changes necessary to accommodate to new systems. 
Judy always had the ability to reach for that something "extra" when 
frustrations could have overtaken her. She was able to do her work in the 
clerk's office with great skill, infinite patience and a sensitive touch to those 
who worked with her as well as persons who sought her assistance at the counter. 
She took the problems of other's seriously, and the easiness with which she 
interacted with everyone left an indelible impression on all who knew and worked 
with her. 

Judy's legacy of service shall always be a challenge for others to meet. 

SEZ:msr 

Chief Justic 
District Court 
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1. Personnel update. Welcome to the following judges of the District 
Court who have been sworn in since the last Bulletin: Hon. Daniel F. Toomey 
(Leominster), Hon. Martha A. Scannell-Brennan (Clinton), Hon. Eugene G. Panarese 
(Chelsea), Hon. S_arkis Teshoian (Uxbridge), Hon. Maria I. Lopez (Chelsea), Hon. 
Christine McEvoy (Concord), Hon. Robert ll. Ziemian (West Roxbury), Hon. Severlin 
B. S·ingleton III (Cambridge), Hon. David G. Nagle, Jr. (Brockton) and Hon. Philip 
A. Beattie (as a District Court Circuit Justice). 

Congratulations also are in order to Wendie I. Gershengorn (Cambridge) on 
her appointment to the Superior Court. 

And a "thanks," with good wis_hes for their retirement, to Hon. Henry A. 
Tempone (Somerville), Hon. John P. Donnelly (Malden) and Hon. Francis H. George 
(Spencer). Special recognition is due Hon. David ll. Williams who has retired 
as Presiding Justice of the Ayer District Court and as "dean" and senior justice 
of the District Court judges, a rank now assumed by Hon. Henry I'. Crowley of 
Brookline. 

I would also like to thank Clerk-Magistrate James M. Gillis for. the long 
and dedicated service to the District Court that preceded his recent retirement. 

Please note also that Hon. Baron H. Martin has assumed the role of 
Presiding Justice of the Wareham District Court, Judge Robert L. Anderson having 
decided to decline further service in that capacity. 

2. Administrative office: Staff changes. The good news is that Robert 
Clayman has been appointed as Executive Director of the Judicial Institute, the 
new training and education arm of the Trial Court. The bad news is that Robert 
will no longer be able to serve as District Court LRE Coordinator. Under 
Robert's guidance, District Court LRE activities have grown despite increasing 
caseloads and the availability of less local court time for these activities. 
I am sure that we·all join in wishing Robert well in his new position where he 
will continue to devote his considerable energy and imagination to the needs of 
the Trial Court. 

With Robert's departure the coordinating role for LRE will shift in large 
measure from this office to the Supreme Judicial Court's Public Information 
Office. The SJC has a long history of activity in LRE, and in fact has been the 
source of funding for much of the District Court's LRE activities. With the 
recent addition of a Public Information Officer in the Court, I believe that the 
incorporation of LRE activities within the ambit of that office makes good sense. 
I am informed that the SJC will be appointing someone to work almost exclusively 
in the LRE area. 

3. Appellate Division: Special Committee on Rule 64 formed. A group 
of District Court judges has been assembled to review and hopefully simplify the 
procedure by which appeals are taken to the Appellate Division in civil cases. 
That procedure is set forth in Rule 64 of the Dist./Mun. Cts. R. Civ. P. 

Appointed to the Special Committee on Rule 64 are Hon. Kevin R. Doyle, 
Chair, Hon. John I'. Forte, Hon. Bernard Lenhoff, Hon. Arthur Sherman, Hon. 
Lawrence D. Shubow and Hon. Daniel F. Toomey. Assigned by Boston Municipal Court 
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- larceny or attempted larceny of goods for sale on the premises of a 
merchant; and 

larceny or attempted larceny of personal property of employees or 
customers or others present on the premises of a merchant. 

The statute indicates that liability for such damages shall be not less 
than $50 nor more than $500, in addition to·any actual damages incurred, and that 
the small claims procedure may be used, consistent with the monetary limitations 
of that procedure. It. appears that this statute gives the court the 
discretionary authority to impose damages in the nature of punitive damages from 
$50 to $500, and was intended primarily to provide merchants with an effective 
means of transferring shoplifting prevention costs (store detectives, anti
shoplifting devices, etc.) to the perpetrator. 

Apparently there has been confusion on the part of some concerning this 
law and its relationship to criminal proceedings. The·statute should be reviewed 
and the following points observed: 

A. This civil action and the usual criminal proceedings for the alleged 
crimes involved are separate and independent, that is, an aggrieved party has 
a right to seek a criminal complaint and at the same time proceed with the civil 
remedy. The commencement of the civil action does not deprive the claimant of 
the right to seek a criminal complaint, and vice versa. 

B. If a criminal complaint issues in the ·usual course while a civil action 
is still pending, or after a civil judgment has been awarded, the prosecutor will 
have to decide whether to prosecute the case. If .the case is prosecuted, the 
pendency of the civil action or the award of a civil judgment may be relevant 
to the judge on disposition in terms of such matters as restitution, continuance 
with conditions, fines or other dispositional issues. But, again, pursuit of 
the civil remedy does not deprive the aggrieved party of the right to seek a 
criminal complaint. 

Note that G.L. c. 231, s. 85, another statute enacted along withs. 85Rl/2 
in St. 1986, c. 335, imposes liability on parents for damages caused by an 
unemancipated minor child resulting from injury or death to another, or property 
damage, including damage resulting from larceny or attempted larceny under G.L. 
c. 266, s. 30A, and damage to cemetery property or state or local public 
property. Thus this new parental liability may also be invoked in an action 
against the parents under s. 85Rl/2, where the alleged damages result from 
larceny or attempted larceny by the minor child under G.L. c. 266, s. 30A. 

8. Claims and lawsuits against the courts: Courts served with legal 
process. In Lally v. Dorchester Div. of the Dist. Court Dep't, 26 Mass. App. 
Ct. 724, 728 n.8, 531 N.E.2d 1275, 1278 n.8 (1988), the Appeals Court reminded 
local courts that they must not ignore legal process served upon them, since G. L. 
c. 12, s. 3 requires that "[w]rits, summonses or other proceBses served upon 
[Commonwealth] officers shall be forthwith transmitted by them to [the Attorney 
General]." 
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commonwealth's assertion that the Probation Officer's inaction was covered by 
some form of quasi-judicial immunity: 

The Commonwealth may not invoke. [the probation officer's·] 
possible immunity unless [he] .acted pursuant to a judge's directive 
or otherwise in aid of the· court. The evidence in this case 
indicates just the opposite. Any claim to immunity which the 
Commonwealth might have asserted ceased when [the probation officer] 
failed to aid in the enforcement of the conditions of [the criminal 
defendant's] probation. 

402 Mass. at 247, 521 N.E.2d at 1025. 

The Supreme Judicial Court came to a similar conclusion in Jordan v. 
Sinsheimer, 403 Mass. 586, 531 N.E.2d 574 (1988). That case involved a civil 
action for money damages under the Federal Civil Rights Act (42 U.S.C. s. 1983) 
brought by a former criminal defendant against a former Assistant District 
Attorney who had failed to obey a court order to return several videotapes that 
had been seized from the criminal defendant during the earlier prosecution. The 
court rejected the former prosecutor's claim that either absolute or qualified 
prosecutorial immunity insulated him from liability: 

The defendant in this case had no discretion. to exercise 
concerning the return of the tapes .... An obligation to carry 
out a clear court order involves no exercise of discretion. 

403 Mass. at 589, 531 N.E.2d at 576. 

These two cases together suggest that neither the "discretionary act" 
exemption in the Massachusetts Tort Claims Act, nor the qualified immunity that 
normally surrounds the discretionary acts of quasi-judicial officers such as 
Clerk-Magistrates and Probation Officers, will be of help where there has b~en 
a negligent failure to carry out a definite, non-discretionary • obligation of 
office. This potential liability should emphasize the importance of properly 
performing or supervising such routine ministerial tasks as ·recalling warrants, 
recording the payment of fines, or checking that specific probationary terms are 
adhered to. 

10. Court administration: Coordination with other departments. From 
time to time I learn of certain conflicts in coordination between the District 
Court and other departments that appear to frustrate good caseflow management 
in the District Court. Included are such things as a judge "freezing" a jury 
pool and not releasing jurors to the District Court, insisting on the presence 
of public defenders or private counsel notwithstanding previously scheduled 
District Court engagements, etc. When judges encounter these problems I would 
appreciate their so informing the District Court Regional Administrative Judge 
so that we may be better informed and work in the direction of some settled 
policies in these areas. 

11. Crimes and criminal procedure: Sequestering witnesses. 
been customary to sequester witnesses at the request of either party 
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adopted by the full Council as a statement of national policy . 

., ... , Assisting in all stages of the development of this report was· Hon. Gordon 
'\{:•Martin, Jr. of the Roxbury District Court, who serves as the Massachusetts 

\iliber of the Metropolitan Court Judges Committee. My thanks to Judge Martin 
... his contribution to this timely and informative work. 

additional copies of this report, please contact Debbie Propp 

. . _ 14. Drunk driving·: Sec. 24N "per se" procedures upheld. The Supreme 
·1cial Court has upheld the "per ·se" license suspension law (G.L. c. 90, s. 
:,''against a variety of attacks. Comm. v. Crowell, 403 Mass. 381, 529 N.E.2d 
§ (1988), held that s. 24N does not deny a defendant due process (at least 
fe,the defendant is offered an opportunity to rebut the Commonwealth's prima 

,{{ie i::ase, as I have previously suggested be done), it does not deny a defendant 
ii'j,resumption of innocence, and it does not unfairly pressure a defendant to 
;,~a:d guilty rather than go to trial. The case also determined that police are 
q;j'.>r,equired to notify a driver of potential s. 24N conseq1,1ences when offering 
1 p,teathalyzer test, nor to present evidence of "public way" as part of their 
•• • :z·4N prinia facie case. 

, .. ,The S. J.C. also confirmed an earlier ruling of the Appeals Court (Comm. 
Callen, 26 Mass. App. Ct. 920, 524 N.E.2d 681 (1988)), reported in Bltn. 2-

:/Item 14, September 23, 1988, Transmittal No. 284) that a defendant is not 
'i,Fi'toled. to be awarded "credit" against any period of licoanse suspension imposed 
:f,at· G.L. c. 90, s. 24D for any earlier period of license suspension at 
'taignment under s. 24N. The court noted that "[e]ach of these provisions is 
/tof the Safe Roads Act of 1986. If the Legislature had intended that on 
nviction credit must be given [for] days of suspension under s. 24N, it would 

said so." 403 Mass. at 388, 529 N.E.2d 1343. 

15. Drunk driving: OUI alternative sentencing program.available. This 
has been notified of the program called Emergency Nurses c:A.R.E. (Cancel 

Related Emergencies) as a possible resource for alternative sentencing 
cases. Emergency Nurses C.A.R.E. is a non-profit organization started 
Massachusetts emergency nurses six years ago with the goal of changing 

and behavior about drinking and driving, especially among young people. 
.Q:tganization now involves over 1,000 emergency nurses in over 150 communities 

In Massachusetts there are 25 chapters. 

The program, which is conducted by emergency nurses who volunteer their 
centers on a slide presentation that shows accident victims being treated 

/\ hospital emergency room after drinking and driving. The organization states 
these presentations are made with sensitivity and dignity. 

More information is available from Executive Director Barbara A. Foley, 
at: 
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existing stat~tes in outside employment. Presiding Justices, Clerk-Magistrates 
· .. and Chief Probation Officers should bring these limitations to the attention of 
any employees who serve as constables or deputy sheriffs in their off-hours. 

18. Holiday observance: Legal holidays in calendar year 1989. 
25-26 will be found a memorandum listing the legal holidays in calendar 
the dates on which they will be observed in the Trial Court. 

At pages 
1989 and 

19. Indigent persons: CPCS reJlresentation of codefendants. Judges 
appointing counsel for codefendants in a criminal case should be aware that the 
Committee for Public Counsel Services has a per se rule prohibiting any CPCS
provided attorney from representing more than one codefendant in a criminal 
case, even in cases where the interests o:e the codefendants do not appear to be 
in conflict. CPCS adopted this administrative rule on September 11, 1986, 
pursuant to its rulemaking authority under G.L. c. 211D over its own attorneys. 

It appears that the genesis of this rule is not widely known. This seems 
to have sometimes engendered confusion among judges who were aware of S .J.C. 
Rule 3:08, DR 5-lOS(C) (permitting ·a lawyer to represent multiple clients with 
differing interests "if it is obvious that [the lawyer] can adequately represent 
the interest of each and if each consents to the representation after full 
disclosure of the possible effect of such representation on the exercise of his 
independent professional judgment on behalf of each")., but not aware of the more 
stringent standard CPCS had prescribed for its .own attorneys. 

CPCS obviously felt that avoiding even a suggestion of possible conflict 
was an important enough goal for it to undertake the additional administrative 
and financial burden of providing additional attorneys in cases with multiple 
defendants. 

20. Indigent persons: Income limits fo.r indigency determination. When 
a party to either a civil or a criminal case requests waiver of fees or phblic 
payment of costs under G.L. c. 261, ss. 27A-27C, the second of the three 
definitions of indigency is "a person whose income, after taxes, is one hundred 
and twenty-five percent or less of the current poverty threshold" established 
annually by the federal government. Effective April 1, 1987, that same standard 
was added to S.J.C. Rule 3:10 as one of the standards of eligibility for court
appointed counsel. (See Transmittal No. 183, March. 16, 1987.) 

The threshold amounts under the standard have recently changed, and 
applying the statutory 125% computation, the new income limits for indigency 
under this standard are as follows: 
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person to the court for payment is set forth in G.L. c. 261, s. 27G. 
recommended that all Clerk-Magistrates review the statutes, G.L. c. 261, ss. 
27G, from time to time with those personnel involved in civil filings. 

It is 
27A-

22 .. Judges: Advisory opinions on judicial ethics. In llltn. No. 2-88, 
Item 10 (Transmittal No. 284, September 23, 1988), I reported the formation O·f, 
the Committee on Judicial Ethics, which will render advisory opinions to Judges 
and judicial nominees concerning interpreta,tion of the Canons of Judicial Ethics .. 
The rules of the Commission have now been promulgated, effective March 6, 1989, 
and are reproduced at pages 27-29. 

23. Judges: Insight into the rewards .and frustrations of judging. At 
pages 31-34 of this Bulletin you will find an insightful article from the Summer
Fall 1988 edition of "IJA Report," the newsletter of the Institute of Judicial 
Adminhtration, New York University. The article summarizes a survey taken by 
two professors covering the views and opinions of some 100 retired New York state 
judges concerning their years of service and their post-retirement activities. 
It is the first such survey I have seen. Many of these views would, I am sure, 
be echoed by our colleagues here in Massachusetts. I believe the article is as 
relevant to sitting judges as to those who have retired, and I commend it to your 
reading. 

24. ·Juries: Alternate jurors in the deliberation room. In llltn. 4-85, 
Item 27 (Transmittal No. 104, October 31, 1985), I suggested that alternate 
jurors should not be permitted to join a deliberating jury in the deliberation 
room, .. even under a cautio.nary instruction not to participate, since the practice 
appeared to violate Mass. R. Crim. P. 20(d)(2). Comm. v. Smith, 403 Mass. 489, 
531 N.E.2d 556 (1988), recently confirmed that such a practice is reversible 
error. However, the Court noted that its ruling is. to be applied only to·cases 
on direct appeal, and-is not ground for a collateral attack on-past convictions.· 

25. Juries: Jurors' oath. General Laws c. 233, ss. 17-19, offers jurors 
and witnesses several alternatives to the usual method of being sworn. Those 
who conscientiously object to an oath may instead affirm; those who wish to omit 
reference· to the Deity may instead affirm to testify truly under the penalties 
of perjury. 

Jury Commissioner Paul Carr's office recently shared with me a thoughtful 
letter from a former juror, who pointed to the important heritage behind those 
provisions: 

Both the United States and the Massachusetts Constitutions 
offer the choice of swearing or affirming an oath. This allows for 
Quakers and non-Theists the opportunity to participate in 
governmental affairs and citizens' obligations without compromise 
of conscience. 

The former juror was aware of, and had wished to take advantage of, these 
alternatives to the oath. However, the opportunity was never conveniently 
presented since the venire was sworn collectively, as is usual. The juror 
wrote: 
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fees. Acevedo v. Russell, 1989 Mass. App. Div. 8 (N. Dist.) 

Mandatory minimum damages are also required for certain security deposit 
violations. General Laws c. 186, s. l5B(7) requires the Judge to award a 
prevailing residential tenant three times the amount of the security deposit, 
or balance thereof, plus 5% interest from the date due, plus costs and 
attorney's fees, when the landlord has failed to bank the security deposit as 
statutorily required (s. 15B [ 6] [a]), failed to transfer it as statutorily 
required.upon selling the property (s. lSB[fr] (d]), or failed to lt'eturn it, with 
interest and minus any deduction for repairs, within 30 days (s. 15B[6l[e]). 
The plaintiff's entitlement to this minimum award is not dependent on the 
landlord's bad faith or wilfulness.· Mellor v. Berman, 390 Mass. 275, 278-283, 
454 N.E.2d 907, 910-913 (1983); Buckley v. Daly, 1983 Mass. App. Div. 291, 292 
(N. Dist.) 

Judges should be familiar with both of these statutory provisions. 
Whether accurate or not, tenants' attorneys sometimes report that these 
mandatory minimum awards are not always observed. 

28. Law related education: ABA award. The American Bar Association has 
awarded the District Court LRE Program a Law Day Public Service plaque in 
recognition of a television program produced in cooperation with WBZ-TV Channel 
4, the Lawrence District Court and Lawrence High School. The television talk 
show for high school students, "Rap Around," included a mock trial written and 
coproduced by LRE Coordinator Rober't Clayman and featuring Lawrence District 
Court Justice Isaac Borenstein. After the trial was taped at the courthouse, 
Judge Borenstein visited the studio where the 30-minute program was taped with 
host Tom Bergeron and 25 students. The show was one of 70 entries from across 
the country. Plaques have also been awarded to the Lawrence District Court and 
Lawrence High School. 

29. Legislation: Annual notice on filing.· At pages 35-39 of this 
Bulletin is the annual notice from the Supreme Judicial Court regarding the long 
standing Judicial Conference policy on filing legislation, which essentially 
requires the submission of a copy of legislative proposals to the Supreme 
Judicial Court and to the Chief Administrative Justice for purposes of 
information. If you have caused such bills to be filed in this • legislative 
session, you should be certain that you have complied with the provisions of 
this policy. 

30. Mental health: Civil commitment hearings at Metropolitan State 
Hospital. Pursuant to G.L. c. 218, s. 43A, I am authorizing civil commitment 
hearings for persons already committed to Metropolitan State Hospital in 
criminal cases under G.L. c. 123, s. 12, to be conducted at the hospital by the 
Judge assigned to sit there. These are hearings that would otherwise have to 
be conducted at the court where the criminal case is pending. 

This authorization requires that counsel for the defendant in the pending 
criminal case either be appointed for the commitment proceeding or be notified 
of that proceeding. The Judge sitting at the hospital must ensure that such 
notification is given. 
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Steven J. Swartz, Center for Public Representation. 

I know that we all look- forward to the work products currently being 
prepared by this active group. 

33. Motor vehicles: Discovery in CMVI's. In Comm. v. Kinstler, 1988 
Mass. App. Div. 169 (W. Dist.), the Appellate Division has held that the 
discovery provisions of Dist./Mun. Cts. R. Civ. P. 34 are unavailable to parties 
engaged in civil motor vehicle infraction hearings, sin.ce the civil rules ar,e. 
inapplicable to CMVI's. The Appellate Division went on to suggest: 

Though no discovery rule has been promulgated to apply to 
motor vehicle infraction proceedings, it is recognized that courts 
do possess inherent discretionary power "to do justice." 
Consequently, in particular cases, court discovery direction and 
guidance would be proper to encourage •voluntary discovery" by joint 
P.arty participation. Any arbitrary and unreasonable refusal to 
cooperate would warrant an order of Court accordingly. Such order, 
however, should be employed sparingly and only in those cases that 
clearly demonstrate probable prejudice if sought after daia or 
information is absent or not forthcoming. 

It appears to me that this strikes the right balance in this area. 
Because of the informal nature of CMVI hearings, the general practice should be 
that "[n] o discovery shall be allowed except upon good cause shown," as Uniform 
Small Claims Rule 5 provides for small claims. However, occasionally advance 
discovery may be essential to the fairness of the hearing. (One example some 
have suggested is the situation where advance access to the prosecution's expert 
accident reconstruction report is crucial to structuring a defense.) In such 
extraordinary situations, a Clerk-Magistrate may wish to encourage voluntary 
discovery or, if necessary, refer the matter to a Judge for a potential 
discovery order. 

34. Motor vehicles: Re~istry abstract entry on jury session default. 
When a defendant fails to prosecute his or her de novo appeal in the jury 
session, and.the court enters a default and imposes the primary courtus sentence 
under G.L. c. 278, s. 24, the Registry abstract from the jury session should not 
ref1sr to a "default." Rather, the entry on the abstract should just be "G" for 
guilty. This reflects the primary court guilty finding that is reinstated when 
the defendant fails to appear in the jury session. 

Also, remember that the primary court must send in to the Registry an 
abstract marked "G" following the primary court finding, notwithstanding the 
taking of a de novo appeal. 

35. Motor vehicles: Registry fees for removing defaults and reinstating 
licenses. The Registry of Motor Vehicles has instituted two new administrative 
fees. Motorists are now charged $30 to reinstate a,suspended license, and $10 
to remove a court default.. Depending on the circumstances, a motorist may be 
charged either or both fees. They are authorized by 801 Code Mass. Regs. ss. 
4.02(17) and 4:02(58), as published at 601 Mass. Register 38 (February 3, 1989). 
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(A) Co!ll!ll1lllf!icating with waiting motorists. As we all know, nothing is 
more frustrating than waiting in line without knowing when one will be reached. 
It is a matter of both courtesy·and importance to the public that motorists who 
appear at court for a Magistrate's hearing b_e kept informed about when their 
case is likely to be reached. If hearings are delayed or interrupted for good 
reason, waiting motorists should be told the reason. 

(B) Impartial setll:ing. As with any court proceeding, the setting of the 
hearing should reassure both parties that they are appearing before a neutral 
and detached Magistrate. I sometimes hear from motorists who say they were 
di_smayed to walk into the' hearing room to find the Magistrate and the officer 
drinking coffee - together and engaged in what the motorist perceives as 
socializing. Since motorists approach their hearings sensitive that they lack 
the familiarity that police have with court facilities, procedures and 
personnel, Magistrates should make every e'ffort to project a reassuring 
atmosphere of detached neutrality. 

(C) Citing officer's presence. As I informed the courts on January 6, 
1989 (Transmittal No. 291), the Appellate Division has ruled that a Magistrate 
is required to find a motorist not responsible if the citing officer fails to 
appear at the Magistrate's hearing. That decision, Town of Reading v. Murray, 
1988 Mass. App. Div. 193 (N. Dist.), is presently on appeal to the Supreme 
Judicial Court, and was argued before i,:he Court on April 6, 1989. We will 
inform you as soon as the court issues a decision. 

(D) Burden of proof. The manner in which the hearing is conducted should 
demonstrate the Magistrate's awareness that the burden of proof is on the 
Commonwealth, not the motorist, and that the Commonwealth will prevail only if 
it has a preponderance of the credible evidence, i.e. that it proves that the 
charge is more likely true than not. Normally it is best to announce this 
explicitly at the beginning of the hearing, and then to require the police to 
present a ''case 1

' befoi:e inviting ·the motorist to :r:espond. Such a manner of 
proceeding makes it clear that this is not a discussion or a negotiation, but 
a ~udicial_hearing, albeit under relaxed rules of ·evidence. 

Every Judge and Magistrate knows how difficult it i~ to explain that a 
witnes~' s self-interest is an appropriate- factor to consider in assessing 
credibility, without the motorist thinking that he or she is being accused of 
untruthfulness. But diffidence or politeness should not lead a Magistrate to 
adopt an attitude that the motorist could fairly interpret as an automatic 
presumpt;ion for the police, regardless of the evidence presented. 

Any considerations that do not relate to the evidence must be ignored. 
Although the proceedings are relatively informal when compared to a criminal 
hearing or trial, they are judicial in nature. The merits of a pending citation 
should not be discussed except at a hearing and in the presence of both parties. 
This includes any attempted contacts from anyone. Such e-:K parte contact is 
improper and can only compromise the integrity of the Magistrate's independent, 
neutral role. 

(E) Avsilable dispositions. The statute, the rule and the administrative 
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,~ni~virnment generally, we would all do well to take advantage of those daily 
\~ifi>ur;:unities to recognize and reward in a no~-financial way good performai:ice 

·• ·,'.i::purt employees. In this regard you will fl.nd on pages 47-50 some material 
·-···this subject: guidelines for giving .recognition, and some specific 
{iiJ!'rnative ways to reward performance, This is taken from materials of the 
iiJ,epartment of Personnel Administration in the Executive Branch, and while not 
.1/~;1 of the suggestions are directly relevant to the courts, the same principles 
.apply. 

38. Probation: Day Supervision Fees in Cases Transferred to Jury 
. Sessions. In the "Interim Standards Regarding Probation Fees," issued by the 
Commissioner of Probation, August 4; 1988, it is stated at paragraph 1.01 that 

(t]he probation officer at the time of arraignment, 
shall complete the "Probation Supervision Fee Assessment 
Report" (RA 62-PSF-l attached), shall verify the 
information regarding support orders and restitution 
prior to disposition and shall verify the offender's 
daily net wages within fourteen (14) calendar days after 
disposition . 

In cases sent to jury sessions on claims of first-instance jury trial (and 
in all cases going to jury sessions in Essex and Hampden Counties) , the 
referenced form, completed at the primary court, will e.nable the probation 
department in the court where the jury session is located to advise the court 
regarding imposition of the fee, or waiver of the latter in favor of a work 
service placement. 

Depending on the passage of time, the form might have to be updated prior 
to disposition at the jury session. 

Prompt return of the case to the primary court will enable the probation 
department there to begin collection of the fee or to make the actual placement, 
as the case may be. 

The decision on imposing the fee or work service placement, as required 
by law, and the amount of the fee, is the responsibility of the Judge making the 
disposition in the jury session, 

39. Search warrants: Public access to search warrants and affidavits. 
In a recent case, Newspapers of New England. Inc. v. Clerk-Magistrate of the 
Ware Div. of the Dist. Court Dep't, the Supreme Judicial Court held that both 
G.L. c. 276, s. 2B and the common law grant the public a right of access to 
search warrants and their supporting affidavits once the warrant has been served 
and returned to the court. Thereafter, a Clerk-Magistrate may deny public 
access to a search warrant and its supporting affidavit only if a Judge has 
issued an impoundment order supported by specific findings, balancing the 
factors that have been held relevant to the propriety of impounding court 
papers. 
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on risk/need probation supervision in the Superior, 
Municipal Courts between July 1,-1987 and February 29, 
14%, or I, 009 probationers, were female offenders. The 
elicit profile information on these women. 

District and Boston 
1988. Of this total, 
study was designed to 

When comparing adult female offenders with adult male offenders, the 
study found that the female offenders were generally older than male offenders, 
became involved in criminal activity later in life, were less likely to have had 
a prior court appearance within the past five years, and were more likely to 
primarily abuse drugs than alcohol, where11s males were more likely to primarily 
abuse alcoho_L Both groups were ·found t:o have a serious substance abuse 
problem. Females were more likely ·than males to_ be on probation for property 
offenses and for. controlled Sl\bstance offenses, and less likely for violent 
offenses. Ninety perc:ent of the femf\les and 85% of _the_ males were on probation 
for committing one of these three types of offenses-. 

When comparing female offenders in the Superior Court with those in the 
District Court, the study found that the Superior Court's female offenders were 
on average _older, more likely to have made their "first court appearance after 
24 years of age, and less likely to have had a prior court appearance within the 
past five years. In addition, drug offenders.were the primary offender group 
in the Superior Court, while_ property offenders were the primary group in the 
l)istrict Court. 

On average, females who committed violent crimes wer" 26 years old, 
significantly younger than all other female offenders, and had made their first 
court appearance at a significantly yovnger age than other female offenders. 
By contrast, females who were drug offenders were, on average, older than all 
other female offenders, made their first court appearance significantly later 
in life, _and were· least likely to have had a prior court appearance within the 
past five years. • 

These are only some of the findings of the study. The full report goes 
further into employment history, education levels, family relationships, and 
other relevant area-s. The. information demonstrates that the '9 typical '9 female 
offender cannot be stereotyped, and that these persons have a wide range of 
characteristics, needs, strengths and weakYlesses. The informat10n ~ontained in 
the study should be valuable in assessing resource needs and ~Llocating those 
resources for the supervision, treatment and rehabilitation of female offenders. 

43. Support enforcement: Increased support collections. Final support 
collections figures for calendar year 1988 have now been _tallied. According to 
statistics collected by the Commissioner of Probation, the District Court 
collected over $53. 2 million in support payments. Approximately half of this 
money was collected on behalf of the Department of,Public Welfare. The other 
half consisted of non-welfare and interstate payments. 

The true measure of this success can be demonstrated by a comparison with 
past years, as shown below: 
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621-4653 for information end assistance, 

The Il!ll has been very cooperative in assisting court personnel with 
questions, problem cases, and difficulties in_dealing with other states, and in 
providing correct forwarding addresses for outgoing llJRESA's, You should feel 
free to seek their assistance should you require it, 

46. ~arrants: Oral search warrants or arrest warrants invaiid, The 
Appeals Court's recent decision in Colllll!, v. Curcio, 26 Mass. App, Ct, 738, 745, 
5-32 N,E,2d 699, 703 (1989), included a reminder that a Magistrate cannot validly 
authorize a search warrant orally, with a promise of documentation to follow 
later when time permits, The same· rule was earlier articulated in Comm, v, 
Fredette, 396 Mass, 455, 458, 486 N,E,2d 1112, 1115 (1985), with respect to 
arrest warrants, Such "oral" -search warrants or arrest warrants are invalid and 
should not be issued, 
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