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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Michele Lerner, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits beginning the week ending October 12, 2013.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant filed a claim for unemployment benefits with the DUA in September, 2011 which was approved.  In her benefit year, the claimant obtained employment with the employer.  On December 5, 2013, the agency issued a Notice of Approval, awarding the claimant unemployment benefits, because she had received no work from the employer.  The employer appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by both parties, the review examiner overturned the agency’s initial determination and denied benefits in a decision rendered on January 13, 2014.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant was not available for full-time work and, thus, was disqualified, under G.L. c. 151A, §§ 29(a) and 1(r).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to take additional evidence as to whether the claimant has been approved to receive training benefits, under G.L. c. 151A, § 30(c).  Both parties attended the remand hearing.  Thereafter, the review examiner issued her consolidated findings of fact.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s decision that the claimant is not entitled to benefits, pursuant to G.L. c. 151A, §§ 29(a) and 1(r), because she was not available for full-time work is based on substantial and credible evidence and free from error of law, where the review examiner’s consolidated findings of fact show that, beginning in early October 2013, the claimant has been approved to receive training benefits, under G.L. c. 151A, § 30(c).
Findings of Fact
The review examiner’s consolidated findings of fact are set forth below in their entirety:
1. The claimant filed the present claim on September 28, 2011. The effective date of the claim is September 25, 2011. 

2. The claimant began working as an on-call home health aide for the employer, a home care service for the elderly on May 11, 2013. 

3. The employer provides services to its client’s 24/7. 

4. The claimant was in school during the Fall of 2013. Her schedule for this semester was Tuesday and Thursday from 8am to 2:25pm and Wednesday from 9:30am to 11:50am. 

5. The claimant was also unavailable to work Saturday mornings during the Fall because she coached her daughter’s soccer games. 

6. The claimant has 3 children and usually requires at least one day’s notice to arrange for childcare in order to accept work. 

7. In the Fall of 2013 the employer’s schedulers were sending out a general e-mail every week to all of their home health aid’s listing available shifts. The shifts were assigned on a first call first given basis. If a shift was not taken or there was a last minute opening the schedulers would contact individual employees and offer the hours in an attempt to fill the opening. 

8. On Tuesday October 8, 2013, the employer’s scheduler sent the claimant an e-mail asking her to cover shifts Friday, Saturday and Sunday from 7am to 10am. The claimant refused the shifts because she needed to study that week. 

9. On Monday October 14, 2013, the employer’s scheduler sent the claimant an e-mail offering her an on-going assignment - Wednesdays 10am to 2pm. The claimant declined because this conflicted with one of her classes. 

10. On Tuesday October 15, 2013, the employer’s scheduler sent the claimant a text offering her an assignment from 8:30am to 8:30pm the next day. The claimant declined because it would conflict with her class. 

11. On Thursday October 17, 2013, the employer’s scheduler sent the claimant a text offering work Friday, Saturday and/or Sunday. The claimant responded that she had a big exam and would be out of town over the weekend. 

12. On Thursday October 24, 2013, the employer’s scheduler sent the claimant an e-mail offering assignments Friday October 25, 2013 and Saturday October 26, 2013 8am to 8pm. The claimant did not respond. 

13. The claimant has been at attending the Associate Degree in Natural Sciences program at Quincy College since January 15, 2013, including the week of October 6, 2013. 

14. A determination was issued on February 10, 2014, that the claimant was approved to receive Section 30 training benefits while attending the Associate Degree in Natural Sciences program at Quincy College. The start date for this Section 30 issue is October 6, 2013 and the end date is December 15, 2014. 

15. Prior to beginning her job with the present employer the claimant worked for another employer. The last week that she worked for this other employer was the week of May 5, 2013 through May 11, 2013. 

16. The claimant worked for the present employer during more than 8 weeks following the week ending May 11, 2013. 

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion that the claimant is not entitled to benefits is free from error of law.  Upon such review and as discussed more fully below, the Board adopts the review examiner’s consolidated findings of fact.  In adopting the findings, we deem them to be supported by substantial and credible evidence.  Based on those findings, we conclude that the claimant should not be disqualified from receiving benefits, under G.L. c. 151A, §§ 29(a) and 1(r).
The review examiner began the claimant’s disqualification the week ending October 12, 2013.  As she noted, the claimant performed no wage-earning services for the employer that week.  Therefore, the issue before the review examiner was whether the claimant was eligible, under G.L. c. 151A, §§ 29(a) and 1(r).  G.L. c. 151A, § 29(a), authorizes benefits to be paid to those in total unemployment.  Total unemployment is defined at G.L. c. 151A, § 1(r)(2), which provides, in relevant part, as follows:

“Total unemployment”, an individual shall be deemed to be in total unemployment in any week in which he performs no wage-earning services whatever, and for which he receives no remuneration, and in which, though capable and available for work, he is unable to obtain any suitable work.

The review examiner denied benefits, pursuant to the above-cited provision of law, on the basis that the claimant was not capable of and available for full-time work.  Her consolidated findings of fact show that she refused work due to her school schedule and further restricted her schedule due to a child care commitment on Saturdays.
However, for the time period addressed by the review examiner, the claimant was also attending school in a course approved, under G.L. c. 151A, § 30(c).  “The general goal of M.G.L. c. 151A, § 30(c) is to allow claimants to acquire the new skills necessary to obtain employment.  M.G.L. c. 151A, §§ 24 and 25(c) pertaining to work search, availability for work, and acceptance of suitable work, are waived if a claimant is otherwise eligible for UI and is enrolled in approved training.”  430 CMR 9.01.  By waiving work search and availability requirements for claimants in a program approved under G.L. c. 151A, § 30, the regulations contemplate that an individual will devote all of her time to her approved schooling.  A claimant is not required to search for work, be available for work, or work while in school under the G.L. c. 151A, § 30 program. 
Thus, the claimant in this case was under no obligation to be available for any work.  Since this is so, she should not be penalized if she refused an offer of work from the employer.  To disqualify the claimant in this case would not be in keeping with the stated purpose of the G.L. c. 151A, § 30 program or the purpose of Chapter 151A itself, which, generally, is to provide temporary relief for persons out of work while also encouraging them to obtain new employment.  Since the claimant was approved, under G.L. c. 151A, § 30(c), to attend school (and, therefore, is permitted to be unavailable for work), she does not suffer a disqualification, under G.L. c. 151A, §§ 29(a) and 1(r).

We, therefore, conclude as a matter of law that the review examiner’s initial decision disqualifying the claimant is based on an error of law, because the claimant, who has been approved pursuant to the agency’s G.L. c. 151A, § 30 program, has no obligation to be available for full-time work.
The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the week ending October 12, 2013, and for subsequent weeks if otherwise eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT

(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
SF/rh
� A review of the claimant’s UI Online account shows that she has a disqualifying issue in effect which may prevent her from receiving benefits after the issuance of this decision.  Specifically, the claimant’s separation from a prior employer in May, 2013, is currently affecting her eligibility for benefits.  We cannot address that issue in this decision.  However, the claimant may contact the DUA for more information about resolving that issue.
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