A claimant who is required by his union to limit his work-search and availability to work offered through his union’s apprenticeship program has met the availability and work-search requirements of G.L. c. 151A, § 24(b), as long as he is a member in good standing of the union.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Joseph Tyman, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant filed an unemployment claim with an effective date of October 6, 2013.  On January 6, 2015, the DUA issued a Corrected Notice of Disqualification, indicating that the claimant was ineligible for benefits as of the week ending October 12, 2013, and indefinitely thereafter, because he did not meet the availability requirement, under G.L. c. 151A, § 24(b).  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied benefits in a decision rendered on March 24, 2015.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant did not meet the availability requirements of G.L. c. 151A, § 24(b), and, thus, was disqualified.  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to make subsidiary findings from the record.  Thereafter, the review examiner issued his consolidated findings of fact.  Our decision is based upon our review of the entire record. 
The issue on appeal is whether the review examiner’s conclusion that the claimant did not meet the availability requirements of G.L. c. 151A, § 24(b), is supported by substantial and credible evidence and is free from error of law, where, after remand, the review examiner found that the claimant could only accept work offered through his union apprenticeship program, and he was a member in good standing of that program. 

Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant filed a claim for unemployment insurance benefits with the Department of Unemployment Assistance during the week ending October 12, 2013, with the claim being made effective as of that same week.

2. In September 2007, prior to filing, the claimant enrolled in a full-time “indentured apprentice” training program (“Program”) put on by a local union (“Union”), of which the claimant was a member, to prepare members to become licensed electricians.

3. The Program involved full-time work placements through the Union (which operates the Program) and approved by the Program itself.

4. The Program then directly assigned the claimant to such work placements in which the claimant would work forty (40) or more hours per week as an apprentice electrician at the pay rate of $28.45 per hour.

5. Additionally, the Program also conducted nighttime class sessions that met for eight (8) hours per week with the claimant spending an additional two (2) hours per week on outside homework for a total of ten (10) hours per week devoted to his studies.

6. The work placements made during the claimant’s Program are through the Union itself, but the Union also engages in placing its members with long-term or permanent work outside of that which is eligible to be part of the Program.

7. When the claimant would end one work assignment, the claimant would wait while the Program would then locate and assign him to another one of its [sic] approving through the Union on a full-time basis.

8. During the times when he was between assignments made through the Program, the claimant would not have accepted any other offer of full-time work from the Union if not made as part of the Program, as taking work outside the Program would jeopardize his participation in it.

9. The claimant continued to accept only the work assignments given in accordance with the Program from the time he began attendance in 2007 through his graduation as of March 14, 2014.

10. Since beginning the Program and up through his graduation therefrom in March of 2014, the claimant maintained his status as a member in good standing of both the Union and the Program.

11. In February 2014, the claimant accepted a job with an electrical contracting company (“Company”) moving forward from the end of the Program.

12. Since graduating, the claimant has worked full-time for the Company full-time [sic] for forty or more hours per week at the pay rate of $44.79 per hour.

13. Since filing, the claimant has been capable of performing full-time electrical work such as the Program had been placing him in prior to his claim.

14. The claimant did not engage in any outside work search since filing as his work assignments were given directly by the Program and his affiliated union trade hall, after which he has been working full-time for the Company and has not been seeking work.

CREDIBILITY ASSESSMENT:

The claimant testified at the hearing that he was only available for, and would only accept, such work placements as were made to him as part of the approved Program as opposed to normal full-time work given through the Union to any other member who is not in such an apprenticeship training course. The claimant specifically added that he would not have accepted any such work outside the Program even though still obtained through the Union as he wished to finish the apprenticeship program before obtaining any other permanent or full-time work and would not be able to do so if he found a different placement through the Union.
Ruling of the Board
In accordance with our statutory obligation, we review the examiner’s decision to determine: (1) whether the consolidated findings of fact are supported by substantial and credible evidence; and (2) whether the original conclusion that the claimant is not entitled to benefits is free from error of law.  Upon such review and as discussed more fully below, the Board adopts the review examiner’s consolidated findings of fact, with a modification to Consolidated Finding # 10, which indicates that the claimant maintained his status as a member in good standing of the apprenticeship program.  We add to that finding, based upon uncontested evidence in the record, that the claimant at all relevant times adhered to the program’s reporting and availability requirements.
  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  

G.L. c. 151A, § 24(b), provides, in pertinent part, as follows: 

An individual, in order to be eligible for benefits under this chapter, shall . . . (b) Be capable of, available, and actively seeking work in his usual occupation or any other occupation for which he is reasonably fitted . . . . 
The claimant has the burden to show that he meets each requirement of this statute.  There is nothing in the record which indicates that the claimant was not capable of performing full-time work after he filed his claim for benefits.  Under Section 1052 of the DUA’s Service Representative Handbook (SRH), union members who are required by their union to restrict their work to that obtained exclusively through the union hiring hall, will be considered to have met the work-search requirement, under G.L. c. 151A, § 24(b), so long as they are a member in good standing and adhere to all the reporting and availability requirements imposed by the union.  Here, the claimant’s union required him to accept work exclusively through the union’s apprenticeship program.  As noted above, the evidence in the record before us establishes that, at all relevant times, the claimant was a member in good standing of the union’s apprenticeship program, and he met all the reporting and availability requirements imposed by the program.  Thus, the claimant has established that he met the work-search requirement, under G.L. c. 151A, § 24(b).

In his original decision, the review examiner concluded that the claimant did not meet the availability requirement, under G.L. c. 151A, § 24(b), stating that the claimant had effectively removed himself from the workforce by limiting the work he would accept to only that offered by the apprenticeship program.  In light of Section 1052 of the SRH, which allows union members to limit their availability to work obtained through the union, we conclude that the claimant met the availability requirement of the statute during times in which he limited his availability to work obtained through the union apprenticeship program. 
We, therefore, conclude as a matter of law that the review examiner’s initial decision to deny benefits was not free from error of law, because the claimant has shown through substantial and credible evidence that he was capable of, available for, and actively seeking work as of the week ending October 12, 2013.

The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the week ending October 12, 2013, and for subsequent weeks if otherwise eligible.
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Member
Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT

(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
SVL/rh
� The specifics of the claimant’s good standing in the apprenticeship program, while not explicitly incorporated into the review examiner’s findings, is part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).
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