Claimant, who was diagnosed with bipolar disorder, depression, and anxiety, left her shift as a produce clerk shortly after being reassigned to a new store, because she felt overwhelmed and was experiencing a panic attack.  Held the claimant’s illness prevented her from thinking clearly and having the mental capacity to make further efforts to preserve her job at the time she walked out.  
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Marielle Abou-Mitri, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant resigned from her position with the employer on January 10, 2015.  She filed a claim for unemployment benefits with the DUA, which was denied in a determination issued on May 27, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by both parties, the review examiner affirmed the agency’s initial determination and denied benefits in a decision rendered on July 17, 2015.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant voluntarily left employment without good cause attributable to the employer, or urgent, compelling, and necessitous reasons, and without making reasonable efforts to preserve her job and, thus, was disqualified, under G.L. c. 151A, § 25(e).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to take additional evidence regarding the claimant’s medical condition and her efforts to preserve her job before quitting.  Both parties attended the remand hearing.  Thereafter, the review examiner issued her consolidated findings of fact.  Our decision is based upon our review of the entire record.

The issue before the Board is whether the review examiner’s conclusion that the claimant quit because of general job dissatisfaction and, therefore, without good cause attributable to the employer or urgent, compelling, and necessitous reasons and did not make reasonable efforts to preserve her job is supported by substantial and credible evidence and is free from error of law.
Findings of Fact
The review examiner’s consolidated findings of fact are set forth below in their entirety:
1. The claimant worked part time as a produce clerk for the employer, a supermarket, from November 18, 2014 through January 10, 2015. 
2. The claimant worked ten hours per week and made $9 per hour. The claimant had no other employment when she worked for the instant employer. 
3. The claimant’s direct supervisor was the Produce Manager. 
4. The claimant suffers from bipolar disorder, depression, and anxiety. The claimant was diagnosed with bipolar disorder and depression in 1995 and with anxiety disorder in 2000. The claimant has also been suffering from panic attacks since 2004. 
5. The claimant takes Lithium and Zoloft medications daily to treat her diagnosis. The claimant also takes Klonopin on an as needed basis. The claimant is easily angered and has about four violent outbursts per year due to her diagnosis. 
6. Since December 12, 2014, the claimant receives psychiatric and counseling services from [A] Psychiatry in [Town A], Rhode Island. The claimant meets with her therapist once every two weeks. 
7. During the claimant’s first month of employment, the claimant worked in the employer’s [Town B], Massachusetts store. The claimant was trained in the [Town B] store and was transferred to the [Town C], Massachusetts store for its grand opening in December 2014. The [Town C] store opened on January 7, 2015. 
8. In the beginning of the claimant’s employment in the [Town B] store, the claimant notified the produce manager that she suffered from anxiety and panic attacks. The claimant told the produce manager that stressful occurrences became even more stressful in her mind due to her diagnosis. The produce manager told the claimant that if she ever needed to go to the bathroom or to take a break to let someone know and that it would not be a problem. 
9. The claimant worked with a group of women that primarily spoke Spanish. The claimant believed that one specific coworker did not like her. On one occasion, while the claimant was wrapping vegetables in plastic, the coworker came over to the claimant, ripped the tray of vegetables out of the claimant’s hand and told the claimant that she would wrap it and for the claimant to take out the trash. The claimant believed that the coworker was rude to her. 
10. The claimant also believed that the coworker and her other Spanish-speaking coworkers were taking about her in Spanish. 
11. The claimant reported the coworker to the produce manager while she was still in the [Town B] store. The produce manager spoke to the coworker. The claimant did not believe that the coworker’s behavior changed after the produce manager spoke to the coworker. 
12. The claimant reported to a new produce manager in the [Town C] [sic] store. The store manager and the produce manager at the [Town C] store did not know about the claimant’s medical condition. 
13. Once the claimant was transferred to the [Town C] store, the claimant no longer worked in the back room. The claimant felt that her job was becoming overwhelming at the [Town C] store. When the claimant attempted to work in the back room at the [Town C] store, the claimant’s coworker notified her that she was not needed in the back. 
14. During one of the claimant’s shifts during the grand opening of the [Town C] store, a manager on duty told the claimant to restock the lettuce. The claimant needed to get the lettuce from the freezer. The manager told the claimant to get a shopping cart to transport the lettuce from the freezer to the produce department. The claimant had difficulty locating a shopping cart because the store was so busy. The claimant eventually found a shopping cart and rolled it into a corner of the freezer. The claimant left a note on the cart indicating that she was using it and went out on the floor to make a list of what items she needed. When the claimant returned to the freezer the shopping cart was gone. The claimant was frustrated. 
15. The claimant was later told by a manager to wrap the lettuce heads in the back room. When the claimant went to the back room, the claimant’s coworkers were already wrapping the lettuce heads. The claimant’s coworkers told her they did not need any more assistance wrapping the lettuce. The claimant felt overwhelmed. 
16. On January 10, 2015, the claimant was told to stack the tomato trays. The claimant began staking [sic] the trays.  A manager approached the claimant and told her to stack the trays differently.  The claimant felt like she couldn’t do anything right because she was getting different directions from different people. 
17. The claimant began to have a panic attack.  The claimant left the employer’s premises prior to the end of her scheduled shift on January 10, 2015.  The claimant believed it was best for her to leave the premises because she could not be near people when she was having her panic attack. 
18. The claimant believed that she needed more training and that she was too overwhelmed with her job. 
19. The claimant called the Store Manager when she arrived at home. The claimant notified the Store Manager that she was having a panic attack and that she did not believe things were working out. The Store Manager responded that the job was not for everyone and that the claimant needed to come back to the building to return her uniform. 
20. The claimant quit her job effective immediately on January 10, 2015. 
21. The claimant believed that the job was too stressful. 
22. The claimant reported her frustrations to her therapist when she was in the [Town B] store. The claimant’s therapist told her to take things day by day and to continue taking her medication. The claimant did not report her frustrations to her therapist once she got to the [Town C] store, as she was only at the [Town C] store for a few days while it was open and she had not seen her therapist. The claimant’s therapist did not recommend that she leave her job. 
23. On April 1, 2015, the claimant filed a claim for unemployment benefits effective March 29, 2015. 
24. The claimant is able to work a full-time job in an environment that will not worsen her condition. The claimant’s providers have not placed any restrictions on her ability to perform full-time work. 
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s consolidated findings of fact and deems them to be supported by substantial and credible evidence.
The review examiner denied benefits after analyzing the claimant’s separation under G.L. c. 151A, §§ 25(e) and 25(e)(1).  G.L. c. 151A, § 25(e), provides in pertinent part, as follows:

An individual shall not be disqualified from receiving benefits under the provisions of this subsection, if such individual establishes to the satisfaction of the commissioner that his reasons for leaving were for such an urgent, compelling and necessitous nature as to make his separation involuntary.

G.L. c. 151A, § 25(e)(1), provides, in pertinent part, as follows:

No waiting period shall be allowed and no benefits shall be paid to an individual under this chapter for . . . the period of unemployment next ensuing . . . after the individual has left work (1) voluntarily unless the employee establishes by substantial and credible evidence that he had good cause for leaving attributable to the employing unit or its agent . . . .
Under the above provisions, it is the claimant’s burden to prove that she quit for good cause attributable to the employer or for urgent, compelling, and necessitous reasons, and that she made reasonable attempts to preserve her job before quitting.  After the initial hearing, the review examiner concluded the claimant had not met her burden.  We remanded the case to take additional evidence regarding the claimant’s medical condition at the time of her separation and her efforts to preserve her job before quitting.  After remand, we conclude that the claimant met her burden. 

After remand, the review examiner found that the claimant had been diagnosed with bipolar disorder and depression in 1995, and with anxiety disorder in 2000.  The claimant had also begun suffering from panic attacks in 2004.  While she was employed by the employer, she was taking Lithium and Zoloft daily for her medical conditions, as well as Klonopin on an as-needed basis.  The claimant also receives psychiatric and counseling services from a psychiatry facility in Rhode Island.

The review examiner found that the claimant told her supervisor in the store to which she was initially assigned that she suffered from anxiety and panic attacks, and that stressful situations became even more stressful in her mind because of her medical conditions.  The supervisor told her that, if she needed to take a break, the claimant should let someone know, and that it would not be a problem.  The claimant reported a problem to the supervisor about some coworkers whom she believed were rude to her and talked about her in Spanish.  While the supervisor addressed the issue with the claimant’s coworker, the claimant did not believe the coworkers’ behavior changed.

After working at one store for about a month, the employer transferred the claimant to a new store that was just opening, with a new supervisor.  The new supervisor and new store manager did not know about the claimant’s medical conditions.  During the first few days of working at the new store, the claimant experienced a series of frustrations.  She felt that she had received different instructions from different people.  She had difficulty locating a cart she needed for an assigned task, and then the cart was missing when she went to retrieve it.  She also felt overwhelmed by her assigned tasks and believed that her coworkers were treating her rudely again.  On January 10, her last day, after being corrected by a coworker about how she was stacking tomato trays, she became overwhelmed with a feeling that she could not do anything right, culminating in a panic attack.  She left the workplace prior to the end of her shift because she did not want to be around people while having a panic attack.  As soon as she arrived home, the claimant called and told the store manager that she was having a panic attack and did not think things were working out.  The manager said he understood the job was not for everyone and asked the claimant to return her uniform.
We believe the evidence before us shows that the claimant’s medical condition — including a panic attack which the review examiner found the claimant was experiencing at the time she quit — interfered with her ability to think clearly and rationally regarding her decision to leave work, as well as to think clearly and rationally regarding the preservation of her job.  The claimant’s testimony, corroborated by a note from her treating therapist, supports a conclusion that she suffered from medically-diagnosed bipolar disorder, depression, anxiety disorder, and a history of panic attacks at the time of her separation.  This evidence in the record supports a legal conclusion that the claimant’s separation was involuntary and was the product of documented psychological illness.  See Quenot v. Iowa Dept. of Job Service, 339 N.W.2d 624, 626 (Iowa Ct. App. 1983) (sales clerk who failed to report to work due to a nervous breakdown did not voluntarily quit).

Regarding the claimant’s efforts to preserve, we note that the review examiner found that the claimant told her supervisor at the first store about some of her medical conditions, and that he authorized her to notify someone if she needed to take a break.   We also note that the employer testified on remand that he had often worked in the past with employees who had non-physical medical conditions, and would have done so for the claimant had she informed him of her conditions and needs.  Under the circumstances here, where the claimant had told a prior supervisor of her conditions and was experiencing a panic attack at the time she left the workplace, we believe that evidence supports a conclusion that the claimant had made an effort to inform the employer of her illness, and lacked requisite mental capacity to make further efforts to preserve her job at the time she walked out.
We, therefore, conclude as a matter of law that the claimant’s resignation from this employer was for urgent, compelling, and necessitous reasons, within the above-quoted provision of G.L. c. 151A, § 25(e), and, therefore, was involuntary. 
The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the week ending January 10, 2015, and for subsequent weeks if otherwise eligible.
Because we find the claimant’s separation to be involuntary, benefits shall not be charged to the employer’s account but shall be charged to the solvency account, pursuant to G.L. c. 151A, 
§ 14(d)(3), if the employer is entitled to such relief from charges.
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Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
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