A claimant with a documented disability, traumatic brain injury, was entitled to Section 30 training benefits even though she was only enrolled part-time.  Her part-time job as a substitute teacher did not disqualify her from participating in the Section 30 program.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Christopher Renaud, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment training benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from full-time employment and became eligible for regular unemployment benefits, effective September 14, 2014.  On November 14, 2014, she filed an application with DUA for an extension of benefits to attend a training program, which was denied in a determination issued on December 31, 2014.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended only by the claimant, the review examiner affirmed the agency’s initial determination, disqualifying the claimant from receiving training benefits.  We accepted the claimant’s application for review.
Training benefits were denied after the review examiner determined that the claimant was not entitled to those benefits, pursuant to G.L. c. 151A, § 30(c), because she was attending her training program on a part-time basis, and because she was not in total unemployment, pursuant to G.L. c. 151A, §§ 29(a) and 1(r).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to obtain subsidiary findings of fact from the record pertaining to the claimant’s disability.  Thereafter, the review examiner issued his consolidated findings of fact.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s conclusion that the claimant must be disqualified from receiving training benefits, due to her part-time attendance at school or because she engages in part-time employment while in school, is supported by substantial and credible evidence and is free from error of law.
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant filed a claim for unemployment benefits with an effective date of 09/14/14, when she was separated from her full-time employment.  The claimant also worked part-time as a substitute teacher with the Pittsfield school district. 

2. The claimant filed an application for Section 30 benefits on or about 12/02/14. 

3. The program listed on the claimant’s application is 6 credit hours for the Spring 2015 semester and 9 credit hours during the Fall 2015 semester. 

4. The claimant is enrolled part-time in the above-mentioned program. 

5. The school lists the claimant’s program as “part-time” (Exhibit #1, page 4 of 5). 

6. The claimant continues to be employed as a substitute teacher with the Pittsfield school district. 

7. The claimant was diagnosed with a Traumatic Brain Injury (TBI) as a result of an automobile accident in 1995. 

8. Prior to the claimant’s enrollment in the Human Services training program at Berkshire Community College (BCC), medical providers concluded that the claimant’s disability substantially limits her major life activities, including learning, concentrating and working (See Exhibit #7, Psycho-Educational Evaluation dated 12/30/14). 

9. The claimant was given academic accommodations including typed lecture notes and an ergonomic keyboard. 
10. The claimant is unable to work full-time hours due to her disability. 

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s consolidated findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reject the review examiner’s legal conclusion that the claimant is ineligible for training benefits.
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work and permits an extension of up to 26 weeks of additional benefits (“Section 30 benefits”).  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.  
Pursuant to 430 CMR 9.05(2)(b), a claimant’s training program will be approved by DUA only if it is a full-time course, defined as 20 hours of supervised classroom training per week or a minimum of 12 credits hours, if the program is offered by a college.  However, a separate regulation, 430 CMR 9.09, provides as follows:
Nothing in 430 CMR 9.01 through 9.08 shall be deemed to exclude a qualified individual with a disability from training benefits under M.G.L. c. 151A, § 30(c).

“Disability” is defined under 430 CMR 9.03 as “a physical or mental impairment that substantially limits a major life activity (including but not limited to … learning … concentrating … and working)…”  Finally, 430 CMR 9.04(1) provides:

[C]laimants must possess sufficient aptitude and skills to successfully complete and benefit from the approved training, provided that individuals with disabilities are not denied eligibility due to their disability and without the consideration of reasonable accommodation to facilitate their participation including but not limited to reasonable modifications of attendance policies …

After remand, the consolidated findings now reflect the substantial medical evidence of the claimant’s Traumatic Brain Injury (TBI), which the claimant had described in her testimony and submitted during the hearing.  That evidence includes an extensive Psycho-Educational Evaluation conducted in December, 2014, which describes how the claimant’s TBI inhibits her processing speed and her need for accommodations in the classroom and the workplace.  It also includes documented evidence that her community college has granted her accommodations.
  Based upon the review examiner’s additional findings pertaining to the claimant’s disability and the supporting testimony and documentation, the claimant has established that she is fully capable of participating in her training program with the reasonable accommodation of part-time attendance.  Therefore, pursuant to 430 CMR 9.09, she may not be denied training benefits simply because she is taking 6 or 9 credits per semester.  See BR-115841 (Dec. 17, 2010) (claimant with a disability could enroll in fewer than 12 community college credits per semester while attending her training program under G.L. c. 151A, § 30(c)).
The review examiner’s conclusion that the claimant’s part-time substitute teaching job somehow precluded her from receiving Section 30 benefits because she was not in total unemployment is incorrect as a matter of law.
  Nothing in G.L. c. 151A, § 30(c), or the regulations promulgated thereunder provide that a claimant may not work while in school.  Provided participants meet the training program’s enrollment and attendance requirements, they are free to work.  Since we conclude that the claimant has met these requirements, she may not be disqualified based upon her part-time job.
We, therefore, conclude as a matter of law that, as a qualified individual with a disability, the claimant is entitled to receive training benefits, pursuant to G.L. c. 151A, § 30(c), even though she is attending her training program on a part-time basis.  We further conclude that the claimant may not be disqualified simply because she is working while attending school.
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate while she attends this program, pursuant to G.L. c. 151A, § 30(c).  Weekly benefits may be reduced based upon the claimant’s weekly earnings.  
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Member Stephen M. Linsky, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� These documents were submitted as attachments to Exhibit # 7.  Although not explicitly incorporated into the review examiner’s findings, they are part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� We further note that the total unemployment provisions under G.L. c. 151A, §§ 29(b) and 1(r), address qualifications for regular unemployment benefits.  The claimant’s eligibility for regular unemployment benefits is not before us.
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