Claimant’s on-going part-time subsidiary work as a Portuguese translator does not render him ineligible for Section 30 benefits.  Since he was permanently separated from his primary job without a recall date at the time he applied for Section 30 benefits, his primary tourist season restaurant employment was also not disqualifying.
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BOARD OF REVIEW DECISION

Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Danielle Etienne, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment training benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from employment in October, 2014 and reopened a prior claim for unemployment benefits, which had an effective date of March 9, 2014.  He subsequently submitted an application for training benefits pursuant to G.L. c. 151A, § 30(c) (“Section 30 benefits”), which the DUA denied in a determination issued on February 21, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s determination and denied Section 30 benefits in a decision rendered on April 21, 2015.  We accepted the claimant’s application for review.
Training benefits were denied after the review examiner determined that the claimant was not permanently separated from employment and, thus, was ineligible under G.L. c. 151A, § 30(c). After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to obtain additional evidence about the claimant’s employment history.  The claimant attended the remand hearing.  Thereafter, the review examiner issued her consolidated findings of fact.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s conclusion that the claimant is ineligible for Section 30 benefits because he is not permanently separated from employment, either because of his continued employment at a part-time, per-diem job or based upon his employment history with his primary employer, is supported by substantial and credible evidence and is free from error of law.
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant filed a claim for unemployment benefits on March 13, 2015 with an effective date of March 8, 2015. 

2. On January 30, 2015, the claimant submitted a completed application to the Department of Unemployment Assistance which was received by the DUA on February 2, 2015. 

3. On September 2, 2014, the claimant enrolled in a Certificate Program being offered by Cape Cod Community College.  The claimant’s expected graduation date is January 28, 2016. 

4. Since October, 2013, the claimant has been employed as a per diem Portuguese interpreter for an employer. 

5. Working as a cook in a restaurant is the claimant’s primary occupation. 

6. The claimant has been working as a cook since 2012 for [Employer A] Restaurant located on Cape Cod.  The claimant has worked full time for this employer. 

7. The claimant typically works for this employer each year from April or June until October based on seasonal business. 

8. The claimant worked for this restaurant from June 12, 2013 through an October 20, 2013 layoff.  When the claimant filed his initial claim for his benefit year claim effective March 9, 2014, the claimant did state that he had a definite recall date of April 20, 2014 in reference to this employment. 

9. The claimant returned to work for this employer from April 20, 2014 through October 17 or 20, 2014.  The claimant was working full time. 

10. When the claimant filed his initial application for his new 2015 claim, effective March 8, 2015, the claimant stated that he had a definite recall date of April 12, 2015. The claimant was recalled to work in April, 2015.  The claimant returned to work on or about April 15, 18 or 20, 2015.  During this period the claimant typically worked 28 hours per week. 

11. The claimant’s employment as interpreter for [Employer B] has been on a per diem basis. 

12. The claimant’s gross wages from [Employer A] paid in each 2013 and 2014 calendar year quarter are as follows: 

2013 quarter 1: $0, 2013 quarter 2: $380.00, 2013 quarter 3: $4,932.50, 

2013 quarter 4: $2, 640.00 

2014 quarter 1: $0, 2014 quarter 2: $6,907.00, 2014 quarter 3: $15,054.70, 

2014 quarter 4: $2,595.00 

13. The claimant’s gross wages from Cape Cod Community College [sic] paid in each 2013 and 2014 calendar year quarter are as follows:  

2013 quarter 1: $0.00, 2013 quarter 2: $0.00, 2013 quarter 3: $0.00, 

2013 quarter 4: $3,702.84 

2014 quarter 1: $3,106.30, 2014 quarter 2: $2,788.60, 
2014 quarter 3: $2,120.15, 

2014 quarter 4: $3,357.70 

14. The certificate program attended by the claimant at the Cape Cod Community College was approved for Section 30 benefits for the period of time in which the claimant attended the program. 

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  After such review, the Board adopts the review examiner’s consolidated findings of fact and credibility assessment except as follows.  The reference to Cape Cod Community College as an employer in Consolidated Finding # 13 appears to be a typographical error.  Remand Exhibit #5 shows that these wages were reported by [Employer B].  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reverse the review examiner’s legal conclusion that the claimant is ineligible for Section 30 benefits.

The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementing training benefits are set forth in 430 CMR 9.00-9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that he fulfills all of the requirements to receive a training extension.  

The review examiner disqualified the claimant on the ground that he was not permanently separated from employment.  This requirement is found at 430 CMR 9.04, which provides, in relevant part, as follows:
(1) Claimants may be eligible for approved training if it is determined that they are permanently separated from work, unlikely to obtain suitable employment based on their most recently utilized skills, and in need of training to become re-employed; . . . 

(a) A claimant will be considered permanently separated from work if he or she is unemployed with no recall date or with an indefinite date of recall, or if he or she leaves partial unemployment from other than the most recent base period employer to enter training pursuant to M.G.L. c. 151A, § 25(e).

(Emphasis added.)  Both the DUA and the review examiner disqualified the claimant because of his on-going part-time, per-diem job as a Portuguese translator for a hospital.  We remanded in order to obtain evidence about the claimant’s other employment.  Consolidated Findings # 5, # 12, and # 13 now show that this per-diem job was subsidiary to the claimant’s primary employment as a restaurant cook.  In Board of Review Decision 0014 1138 90 (June 15, 2015), we stated, “We are aware of no authority holding that a claimant who has become permanently separated from his or her primary base-period employment would be barred from receiving benefits, under G.L. c. 151A, § 30(c), because of ongoing part-time subsidiary employment.”
 Similarly, we conclude that the claimant’s on-going, part-time, subsidiary employment as a translator does not disqualify him from participating in the Section 30 program.
A separate question is whether the claimant was permanently separated from his primary restaurant employment.  As to that issue, 430 CMR 9.04(1)(a) requires that he have been in unemployment and with no recall date.  The DUA has already determined that the claimant was in unemployment and that issue is not before us.  

As whether the claimant had a recall date, the record reflects that, when he opened his 2014 claim in March, 2014, the claimant informed DUA that he had a definite recall date of April 20, 2014.  (Remand Exhibit 7.)   A year later, in March 2015, when he opened his 2015 claim, the claimant reported that he had a definite recall date of April 12, 2015.  (Remand Exhibit 6.)  However, in late January, 2015, when the claimant applied for Section 30 benefits, the evidence shows that the claimant did not yet have a recall date.  (Exhibit 2.)
  Since he was unemployed without a recall date when he applied for Section 30 benefits, we conclude that he may not be disqualified.

As for the claimant’s training program itself, Consolidated Finding # 14 shows that it is already a DUA approved Section 30 program, fulfilling the requirements of 430 CMR 9.05.

We, therefore, conclude as a matter of law that the claimant may not be disqualified from receiving training benefits pursuant to G.L. c. 151A, § 30(c), based upon his on-going, subsidiary, part-time employment or on the ground that he was not permanently separated from his primary employment. 
The review examiner’s decision is reversed.  The claimant is entitled to receive unemployment training benefits under G.L. c. 151A, § 30(c), if otherwise eligible.
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Member Stephen M. Linsky, Esq. did not participate in this decision.

ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT* OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/ jv
* To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
� Board of Review Decision 0014 1138 90 is an unpublished decision, available upon request.  For privacy reasons, identifying information is redacted.


� The statements contained in Exhibit 2, the claimant’s Training Opportunity Program (Section 30) Application, while not explicitly incorporated into the review examiner’s findings, is part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).





� We note that, upon returning to his restaurant job, the claimant must report his wages to the DUA, and any benefits paid to the claimant would be subject to an earnings disregard under G.L. c. 151A, § 29(b).
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