A claimant’s continued subsidiary part-time employment while participating in an approved Section 30 program during her benefit year does not disqualify her from receiving further Section 30 benefits under a new claim. 
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Danielle Etienne, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment training benefits pursuant to G.L. c. 151A, § 30(c) (“Section 30 benefits”).  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from full-time employment in 2014 and was approved for regular unemployment benefits, as well as Section 30 benefits.  Upon opening a new claim she reapplied for Section 30 benefits, but was denied in a determination issued on March 24, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended only by the claimant, the review examiner affirmed the agency’s initial determination and denied Section 30 benefits in a decision rendered on May 22, 2015.  We accepted the claimant’s application for review.
Section 30 benefits were denied after the review examiner determined that, because the claimant was employed part-time, she was ineligible for training benefits, under G.L. c. 151A, § 30(c).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we afforded the parties an opportunity to submit written reasons for agreeing or disagreeing with the decision.  Neither party responded.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s conclusion that the claimant may not participate in the Section 30 training program because she was employed part-time during her application period is supported by substantial and credible evidence and is free from error of law.
Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant filed a claim for unemployment benefits on February 18, 2014 with an effective date of February 9, 2014.  At that time the claimant was separated from her full time job.

2. The claimant has [had] part time employment since November, 2013.

3. The claimant is still employed part-time.

4. On February 15, 2015, the claimant filed a claim for unemployment benefits with an effective date of February 15, 2015.

5. On February 19, 2015, the claimant submitted a completed application to the Department of Unemployment Assistance which was received by the DUA on February 20, 2015.

6. The claimant enrolled in a Medical Assistant Program being offered by Massasoit Community College.  The claimant’s expected graduation date is May, 2015.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reject the review examiner’s legal conclusion that her part-time employment disqualifies the claimant from participating in the Section 30 training program.

The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and which permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.  

The claimant’s claims history is important here.  Finding of Fact # 1 reflects that the claimant originally became unemployed and eligible for regular unemployment benefits in February, 2014 (“2014 claim”) after separating from a full-time job.  Although not mentioned in the findings, we take administrative notice that the claimant was approved for Section 30 benefits under this 2014 claim, initially to attend a program through Quincy College, and subsequently re-approved when she transferred to her current program at Massasoit Community College.
  See also Exhibit # 2, which shows that the claimant’s current training program began in 2014.
  During the benefit year of this 2014 claim, the claimant continued to work part-time for a different employer.  Findings of Fact # 2 and # 3.  Because she worked during the benefit year of her 2014 claim, she became monetarily eligible to open a new regular unemployment claim on February 15, 2015 (“2015 claim”).  With this new claim, the DUA required that she submit a new Section 30 application.  At issue in this appeal is whether or not the Section 30 application submitted as part of her 2015 claim should have been denied.  
Upon entering the approved Section 30 training program under her 2014 claim, the claimant was permitted to go to school full-time and not search for full-time work.  G.L. c. 151A, § 24(c); 430 CMR 9.01.  Apparently, she never stopped working for a subsidiary part-time employer.  In Board of Review Decision 0014 0406 76 (March 4, 2015), we held that a claimant could not be excluded from participating in the Section 30 program merely because she continued on-going subsidiary part-time work during her benefit year.  Similarly, in the present appeal, we see no reason why the claimant could not continue to work at the same part-time job she has worked since 2013, and during the benefit year of her 2014 claim, while attending an approved Section 30 program.  The only thing that changed was the DUA’s administrative requirement to submit a new Section 30 application to coincide with the new 2015 claim.  
In sum, the qualifying separation underlying both of these claims was the claimant’s former full-time employment.  Her subsidiary part-time job, which continued into her 2014 benefits year, simply rendered her monetarily eligible for a new claim.  Continuing to work at that job during the benefit year of her 2015 claim does not disqualify her from continuing to participate in the Section 30 program so that she can complete her training.
We, therefore, conclude as a matter of law that the claimant is eligible for benefits, pursuant to G.L. c. 151A, § 30(c).
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate under her 2015 claim while attending this training program, pursuant to G.L. c. 151A, § 30(c), if otherwise eligible.

[image: image1.jpg]



BOSTON, MASSACHUSETTS
 


Paul T. Fitzgerald, Esq.

DATE OF DECISION -  September 8, 2015

Chairman
  
[image: image2.png]



Judith M. Neumann, Esq.

Member

Member Stephen M. Linsky, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� The claimant’s unemployment claim history is reflected in the DUA’s electronic record-keeping system, UI On-line.


� Exhibit 2 is the claimant’s 2015 Section 30 application.  While not explicitly incorporated into the review examiner’s findings, is part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).
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