A claimant who informed her employer that her work was overwhelming and who, several weeks later, had a mental breakdown separated involuntarily under G.L. c. 151A, § 25(e), where the employer had “weeks” to look into whether it could accommodate or change the claimant’s job duties.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Kathleen Della Penna, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from her position with the employer on May 26, 2015.  She filed a claim for unemployment benefits with the DUA, which was denied in a determination issued on June 16, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by both parties, the review examiner affirmed the agency’s initial determination and denied benefits in a decision rendered on August 21, 2015.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant voluntarily left employment without good cause attributable to the employer or urgent, compelling, and necessitous reasons and, thus, was disqualified under G.L. c. 151A, § 25(e)(1).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we afforded the parties an opportunity to submit written reasons for agreeing or disagreeing with the decision.  Only the claimant responded.  Our decision is based upon our review of the entire record.

The issue before the Board is whether the review examiner’s conclusion that the claimant did not separate from her position involuntarily for urgent, compelling, and necessitous reasons is supported by substantial and credible evidence and is free from error of law, where the review examiner found that the claimant was having some problems doing her work, she had a mental breakdown, and her therapist told her that she should not return to work for the employer.
Findings of Fact
The review examiner’s findings of fact are set forth below in their entirety:
1. The claimant worked as an office manager and she was employed from 11/17/14 until her separation on 5/26/15.

2. The business is a landscaping company.

3. The claimant had been experiencing some physical problems on the job and she made the company president aware of these issues.

4. In the weeks prior to her separation the claimant spoke with the company president about how overwhelming she found the job to be and they were speaking about the possibility of her stepping down from this position and taking a lesser position.

5. The last day that the claimant worked was 5/22/15.

6. Over the weekend following her last day the claimant had a mental breakdown.

7. As a result of the breakdown the claimant contacted the company president and indicated that she had a break down and she would not be back to the job.

8. The claimant was advised by her doctor and her therapist that the working conditions were too stressful for her to go back to that job.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law. Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we conclude that the claimant has shown that she separated from her job involuntarily within the meaning of G.L. c. 151A, § 25(e).
As an initial matter, we note that the findings of fact do not indicate that the employer did something which caused the claimant to separate from her job.  In other words, the employer did not give the claimant “good cause” to resign.  The findings of fact do not state that any job duties changed, that the employer mistreated the claimant, or that the employer reduced the claimant’s pay or working conditions.  The findings of fact refer to the claimant’s own personal mental health issues as the factor which led to her separation.  Consequently, we conclude that the claimant has not carried her burden to show that the left her job for good cause attributable to the employer.
However, since the claimant’s separation was directly related to her health issues, the evidence in the record could support a conclusion that the claimant separated involuntarily for urgent, compelling, and necessitous reasons.  “A ‘wide variety of personal circumstances’ have been recognized as constituting ‘urgent, compelling and necessitous[.]’ Norfolk County Retirement System v. Dir. of Department of Labor and Workforce Development, 66 Mass. App. Ct. 759, 765 (2009), quoting Reep v. Comm’r of Department of Employment and Training, 412 Mass. 845, 847 (1992).  A serious medical condition which severely restricts the claimant’s ability to perform her job could be one of those personal circumstances. 
As noted above, the relevant statute is G.L. c. 151A, § 25(e), which provides in pertinent part, as follows:

An individual shall not be disqualified from receiving benefits under the provisions of this subsection, if such individual establishes to the satisfaction of the commissioner that his reasons for leaving were for such an urgent, compelling and necessitous nature as to make his separation involuntary.

Under this statute, the claimant has the burden to show that she is eligible to receive unemployment benefits.  In her decision, the review examiner concluded that the claimant stopped working due to an urgent medical condition.  That conclusion is supported by the claimant’s testimony during the hearing, which the review examiner found to be credible.

However, the review examiner concluded that the claimant made “no attempt to continue to work with the employer” to find a way for her to stay employed.  Thus, she did not take adequate steps to preserve her job.  Efforts to preserve a job are a factor to consider when deciding when a claimant has left a job involuntarily.  See Dohoney v. Dir. of Division of Employment Security, 377 Mass. 333, 336 (1979); Norfolk County Retirement System, 66 Mass. App. Ct. at 766.  When determining whether sufficient efforts were made to stay employed, we also consider whether such efforts would have been futile under the circumstances.  In rendering our decision on this issue, we are guided by the statutory mandate that we construe the statute liberally and that the claimant’s actions must be viewed through the lens of reasonableness under the circumstances.  See G.L. c. 151A, § 74.

In this case, we conclude that the claimant made an effort to keep her job, and that her particular medical circumstances overwhelmed her and forced her to separate.  In Finding of Fact #4, the review examiner found that she had informed the employer of her issues with her job and, specifically, how overwhelming she found the work.  The employer and the claimant agreed to look into whether the claimant could take on a different role.  It is unclear how long the employer had to try to accommodate the claimant, but Finding of Fact #4 does indicate “weeks.” Where the claimant gave the employer “weeks” to try to find a solution, we think that she made a reasonable effort to correct the situation that was forcing her to leave her job.
Moreover, it is entirely reasonable for the claimant to have separated when she did, given that she had a mental breakdown and her therapist told her to not continue to work for the employer. It would be unreasonable to expect that the claimant, despite having a medical opinion that she should leave her job, continue to wait for the employer to respond to her issues.  It was not unreasonable for the claimant to decide not to return to work.
We, therefore, conclude as a matter of law that the review examiner’s initial decision to deny unemployment benefits is not based on substantial and credible evidence or free from error of law, because the claimant has shown that she had a health issue which affected her ability to work, she tried to stay employed, but, ultimately, she was forced to separate due to her medical condition.
The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the week beginning May 31, 2015, and for subsequent weeks, if otherwise eligible.  Benefits shall not be charged to the employer’s account, but shall be charged to the solvency account pursuant to G.L. c. 151A, § 14(d).
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Member Stephen M. Linsky, Esq. did not participate in this decision.

ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
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