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On December 1, 2006, the Waltham Division of the District Court remanded thig case, docket
number 20651 -CV-000678, to the Board of Review.. On August 3, 2007, the Board reviewed the
written record and recordings of the testimony presented at the hearings held by the

Commissioner's representative on July 5, 2006, and May 14, 2007.

On August 16, 2006, the Board issued a decision in accordance with the provisions of section 41
of Chapter 151A of the General Laws, the Unemployment Insurance Law (the Law). The
claimant exercised her right to appeal to the court under section 42 of the same Law. The
Waltham Division of the District Court remanded the matter to take additional evidence and to
make further findings of fact. The Commissioner's representative held & remand hearing on

May 14, 2007. She returned the case to the Board on May 18, 2007. _

The Board’s decision, dated August 16, 2006, denied the claimant’s appeal making the
Commissioner’s decision the final decision of the Board of Review. The Commissioner’s

decision, dated July 6, 2006, concluded:

The claimant was not cischarged; therefore, this case does not require analysis
under the provisions of section 25(e) (2) of the Law. Instead, because the
claimant left work the issue is whether her leaving of work was for good cause

attributable to the employer or for an urgent, compelling
pursuant to Section 25(e}(1) of the Law,
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g, necessitous reason
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The facts in this case show that the claimant left work because she relocated out
of state with the hope that the move would benefit her autistic son. The claimant
made this decision because her son was regressing due to the perceived
inadequate quality of care that local physicians had provided to her son. Although
none of the physicians recommended a new environment or new form of
treatment for her son, the claimant relocated to Georgia after a friend offered her
the opportunity to do so. The claimant so desperately wanted to help her son that
she decided to relocate for an indefinite period in hopes of finding him better
quality treatment which she believes she has now found in Georgia because of the
one-on-cne care that her son is currently receiving.

Although the claimant’s motive for relocation was surely for a good reason, the
employer was not responsible. for the claimant’s leaving the job as to show that
the leaving of work was good cause attributable to the employer.

Neither has the claimant established by substantial and credible medical evidence
that she had no choice but to relocate to Georgia for her son’s medical condition.
Consequently, it is concluded that the claimant did not leave work involuntarily
for an urgent, compelling, necessitous reason within Section 25(e) (1) of the Law.

The claimant is subject to disqualification in accordance with these findings.
Benefits are denied beginning with the week ending 5/13/06 and until the
claimant earns in each of eight weeks an amount equal to or in excess of his
weekly benefit amount in accordance with Section 25(e)(1) of the Law.,

Section 25 of Chapter 151A of the General Laws is pertinent and provides, in part, as follows:

Section 25. No waiting period shall be allowed and no benefits shall be paid to an
individual under this chapter for--

(e) For the period of unemployment next ensuing and until the individual
has had at least eight weeks of work and in each of said weeks has earned
an amount equivalent to or in excess of the individual's weekly benefit
amount after the individual has left work (1) voluntarily unless the
employee establishes by substantial and credible evidence that he had
good cause for leaving attributable to the employing unit or its agent . . . .

An individual shall not be disqualified from receiving benefits under the
provisions of this subsection, if such individual establishes to the
satisfaction of the commissioner that his reasons for leaving were for such
an urgent, compelling and necessitous nature as to make his separation
involuntary.

The Commissioner’s representative held a telephone hearing on July 5, 2006. Only the claimant
participated. The Commissioner's representative held a court-ordered remand telephone hearing
on May 14, 2007. Only the claimant participated. The Commissionei's representative then
consolidated her final findings of fact as follows:
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I. The claimant performed the duties of data entry for the employer for whom she
began to work in November 2000. The claimant’s last day worked was May 5,
2006.

2. The claimant worked between 9 am. and 3 p.m. daily, Monday through Friday.
She earned $12.75 hourly.,

3. The claimant has an autistic son that was treated by various doctors in
Massachusetts hospitals that did not seem to help her son. The claimant was so
frustrated over this because her son appeared to regress.

4. The claimant’s son had been diagnosed with autism since 2 %4 vears of age. His
symptoms worsened as he reached adolescence. None of the medication that had
been prescribed for the claimant’s son worked well for him.

5. When the claimant and her son lived locally, the claimant’s son habitually woke
up nightly, banging his head, screaming, and sometimes acting out in a violent
manner,

6. The claimant and her son lived in an apartment complex.

7. The claimant’s neighbors complained because they could not sleep due to the
claimant’s son [sic] nightly outburst. The claimant was overwhelmed with WOLTY
about her son and her neighbors.

8. The claimant was also worried about losing ber job because she had to take as
many as 10-12 days a month off because of her son’s medical appointments and
sudden calls to [sic] his school because of his behavioral problems.

9. About a menth prior to the claimant’s resignation, she was warned that her job
was in jeopardy if her attendance problems persisted. This supports the
claimant’s worry that she was in the throes of losing her job.

10. Before the claimant relocated to Georgia, the claimant brought her son to Georgia
whete the environment appeared to have a calming effect on his behavior.

11. The claimant also wanted to relocate to Greorgia because she had heard that a
specific doctor was successful in treating autistic children.

12. The claimant has a friend in Georgia that offered the claimant an opportunity to
live there where she might find better medical care for her son’s condition. The
claimant so desperatcly wanted to help her son and gave this offer serious
consideration,
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13. The claimant made the decision to relocate prior to her having given a two week
notice to the employer. Before she had resigned, the claimant asked the employer
if a company transfer to the Georgia area was possible. The employer did not
have a facility in the Georgia area. Consequently, no transfer was possible or
available

14. The claimant did not ask for a leave of absence before resigning because the move
was possibly permanent in nature. A leave of absence would have proven futile
in this regard.

15. None of the doctors that treated the claimant’s son advised the claimant to
relocate to another area of the country for a new form of treatment. The claimant
made the decision to relocate on her own accord to benefit her son.

16. The claimant’s son has improved since the relocation to Georgia because of a new
doctor who spends more time with him on a one-to-one basis and because the
environment in Georgia is less stressful.

17. The claimant’s son has made progress to the extent that he is no longer taking
medication for his autism.,

18. The claimant’s son is not receiving a new form of treatment in Georgia other than
the doctor is spending more time with the patient and the environment appears to
benefit him.

19. Since the claimant relocated to Georgia, she has found new work in late fal] of
2006.

20. The claimant worked through the two week notice and left the job on May 5.
2006.

21. The claimant left work to relocate out of state. The claimant relocated on or about
May 15, 2006.

Alter reviewing the record, the Board adopts the consolidated findings of fact made by the
Commissioner's representative as being supported by substantial evidence. The Board concludes
as follows:

Under G. L. ¢. 151A, § 25(e)(1), the burden of proof is upon the claimant to establish that she
left employment either for good cause attributable to the employer, or for an urgent, compelling,
and necessitous reason which rendered her separation as involuntary.  Since there is no
suggestion in the findings that the claimant was separated for good cause attributable to the
employer, the Board must decide whether the claimant quit for an urgent, compelling, and
necessitous reason.
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The claimant quit her job to relocate to Georgia with her autistic son. The claimant’s son had
regressed recently, engaging in nightly bouts of screaming and head banging. The son acted
violently at times. The son’s medication was no longer effective.

Her son’s behavior was problematic for the claimant both at home and at work. The claimant’s
apartment neighbors complained about the young man’s loud, disruptive behavior at night. The
claimant also missed a considerable amount of work because of emergency calls from the son’s
school and on-going medical appointments. The employer had warned the claimant about her
persistent attendance problems.

The claimant sought an alternate, more successful, program for her son. A friend told the
claimant about a doctor in Georgia who seemed to have success in treating autism. When the
claimant and her son visited Georgia, the environment appeared to have a calming effect on the
young man. Therefore, the claimant moved to Georgia to a less stressful environment, and to
enroll her son in a program in which her son received more individualized attention from a
doctor. The son’s behavior has improved since the move.

Since the claimant’s relocation was necessary for her son’s health, the Board concludes that the
claimant left work for an wrgent, compelling, and necessitous reason which rendered her
separation as involuntary within the meaning of section 25(e) of the Law cited above.

Section 14(d)(3) of Chapter 151A of the General Laws is also pertinent and provides, in part,
as follows:

Section 14(d). The Commissioner shall determine the charges and credits to each
employer’s account as follows:

(3).... Benefits which, in accordance with the provisions of this paragraph,
would be charged to an employer’s account shall not be so charged but
shall be charged to the solvency account in any case where no
disqualification is imposed under the provisions of clause (1) of subsection
(e) of section twenty-five because the individual’s leaving of work with
such employer, although without good cause attributable to the employer,
was not voluntary....
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The Board modifies its original decision. The claimant is entitled to benefits for the week ending
May 13, 2006, and subsequent weeks, if otherwise eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT
(See Section 42, Chapter 151A, General Laws Enclosed)
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COMMONWEALTH OF MASSACHUSETTS

GENERAL LAWS CHAPTER 151A, SECTION 42

APPEALS TO THE COURTS

“The commissioner or any interested person aggrieved by
any decision in any proceeding before the board of review
may obtain judicial review of such decision by commencing
within thirty days of the date of mailing of such decision, a civil
action in the district court within the judicial district in which
he lives, or is or was last employed, or has his usual place of
business, and in such proceeding, every other party to the
proceeding before the board shall be made a defendant. If an
appeal to the board of review is deemed denied pursuant to
subsection (a} of section forty-one because the board failed
to act upon such appeal, judicial review may be obtained by
commencing a civil action as prescribed in the preceeding
sentence, except that the time for commencing such action
shall run from the date such appeal is deerned denied. The
commissioner shall be deemed to have been a party to any
such proceeding before the board. The complaint shall state
the grounds upon which such review is sought. The plaintiff
shall serve a copy of the complaint upon each defendant by
registered or certified mail, return receipt requested, within
seven days after commencing the action for judicial review.

The commissioner shall make every reasonabile effort to fite
with the court a certified copy of the decision of the board of
review, including all documents and a transcript of all testimony
taken at the hearing before said board or the commissioner
as the case may be, within twenty-eight days after service of
the complaint upon the commissioner or within twenty-eight
days after the commencement of the action for judicial review
by the commissioner. Each defendant shall file an answer
within twenty-eight days after receipt of the complaint, except
that the commissioner may, by way of answer, file in court
within such time period a certified copy of the record of the
proceeding under review.

Except as otherwise provided in this section, or if inconsistent
with the provisions of this section, such proceeding shall be
governed by the Rules of Civil Procedure for the district courts
and the municipal court of the city of Boston. The findings and
decisions of the board shall be reviewed in accordance with
the standards for review provided in paragraph (7) of section
fourteen of chapter thirty A, Any proceeding under this section
shall be given precedence over all other civil cases.

An appeal may be taken from the decision of the justice of the
district court directly to the appeals court. Notice of appeal
shall be filed in the office of the clerk of the district court
within thirty days after entry of the judgment by the clerk. The
completion of such appeal shall be made in accordance with
the Massachusetts Rules of Appellate Procedure. Benefits
shall be paid or denied in accordance with the decision of the
trial court justice during the pendency of such appeal”
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