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Introduction and Procedural History of this Appeal

The claimant appeals a decision by Jeannie G. Pefia, a review examiner of the Division of
Unemployment Assistance (DUA), to deny unemployment benefits following the claimant’s
separation from employment. We review, pursuant to our authority under G.L. ¢. 1514, § 41,
and reverse.

The claimant filed a claim for unemployment benefits, which was granted in a determination
issued by the agency on May 13, 2009. The employer appealed to the DUA Hearings
Department. Following a hearing on the merits, which both parties attended, the review
examiner reversed the agency’s initial determination in a decision rendered on July 15, 2009.
Benefits were denied on the ground that the claimant quit without good cause attributable to the
employer and, thus, was ineligible for benefits pursuant to G.L. c. 151A, § 25(e)(1). The
claimant sought review by the Board, which denied the appeal, and the claimant appealed to the
District Court, pursuant to G.L. c. 1514, § 42.

On February 10, 2010, the District Court ordered the Board to obtain further evidence into
whether the claimant’s pay decreased prior to his separation, what efforts the claimant made to
preserve his job before quitting, and whether the employer told the claimant it expected business
to improve in the future. Consistent with this order, we remanded the case to the DUA review
examiner to take additional evidence and make new consolidated findings of fact. Both parties
attended the remand hearing. Thereafter, the review examiner issued her consolidated findings
of fact. ‘
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The Board has reviewed the written record and recordings of the testimony presented at the DUA
hearings.

The issue on appeal is whether the claimant, who left work on January 11, 2008 because of a
reduction in earnings, quit for good cause attributable to the employer.

Findings of Fact

The DUA review examiner’s consolidated findings of fact, which were issued following the
District Court remand, are set forth below in their entirety:

1. The claimant worked as a “Driver” for the employer from September 11,
2006, until January 11, 2008, when he was separated.

2. The claimant worked a varied: fulltime schedule of hours.
3. The claimant left work because of a reduction in earnings.

4. When the claimant began work, the employer explained its pay structure. All
drivers are hired to do both miles and hours. Long haul drivers are typically
paid by the mile. Short haul drivers are typically paid an hourly rate. A driver
must have 3 stops on a run to be paid an hourly rate of pay.

5. The driver assignments to drive long haul and short haul fluctuates [sic] back
and forth. The decision on which drivers will drive long or short haul is made
by the Transportation Manager. ~

6. During the course of the claimant’s employment, the employer did not make
any changes to the terms of employment agreed at the time of hire. The
employer paid the claimant’s wages when due. The claimant was paid the
wages agreed upon at hire. The employer did not change its pay structure or
method of payment.

7. The claimant’s most recent hourly rate of pay when assigned to a short haul
was $17.52. : :

8. While working for the employer, the claimant was assigned to short and long
haul drives. The claimant did not complain about the employer’s pay
structure.

9. The paycheck dated November 8, 2007 states the claimant’s gross earnings
were $903.99,

10. The paycheck dated November 15, 2007 states the claimant’s gross earnings
were $909.85.
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11. The paycheck dated November 21, 2007 states the claimant’s gross eamings
were $874.08.

12. The paycheck dated November 29, 2007 states the claimant’s gross earnings
were $779.78. . :

13. Due to a lull in business, the claimant’s hours decreased in December 2007,

14. Sometime in December 2007, the claimant complained to the General
Manager that he was not receiving enough hours. The General Manager
replied those were the only hours that employer had available.

15. The paycheck dated December 6, 2007 states the claimant’s gross earnings
were $807.75. '

16. T-ﬁe paycheck dated December 13, 2007 states the claimant’s gross earnings
were $578.77.

17. The paycheck dated December 20, 2007 states the claimant’s gross earnings
~were $471.19.

18. The paycheck dated December 27, 2007 states the claimant’s gross earnings
were $882.17.

19. The paycheck dated January 3, 2008 states the claimant’s gross earnings were
$754.30.

20. The paycheck dated January 10, 2008 states the claimant’s gross earnings
were $391.87.

21. The claimant was upset because he did not think he had had enough hours.
The claimant spoke with Drivers who had worker [sic] longer for the
employer who said that, when it is slow, drivers with more seniority are
assigned jobs. The claimant thought that work was going to get slower.

22. At that time, the employer had 35 drivers. In terms of seniority, the claimant
was a junior driver.

23. The General Manager or any other officer or employee did not tell the
claimant that he or she expected business to improve at any time in the future.

24, Due a reduction of earnings, the claimant decided to leave work. The claimant
informed the General Manager that he was leaving work in 2 or 3 weeks. The
date that the claimant tendered his resignation is not known.
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25. The claimant’s last physical day at work was January 11, 2008.

26. At the time of the separation, the claimant was not in danger of losing his job
for violating any employer policies or expectations. The employer had work
available for the claimant.

27. A co-worker who went to work for another company asked the claimant
whether he wanted to go [sic] that company. The claimant went to the
corpany to inquire about work. The claimant was hired by the other company
on January 13, 2008 or January 14, 2008. The claimant worked for that
company for 2 days until he sustained an injury.

28. When he left work with the instant employer, the claimant did not have an
offer of permanent, fulltime employment from the other company. The
claimant did not have a definite start date. The claimant did not leave work
with this employer because he was physically unable to perform his job.

29. A “Separation Report” completed by the employer states that the date of the
claimant’s separation was January 11, 2008. The section entitled “Reason for
Resignation” states, “Unknown.” The Separation Report was signed by a
manager and dated January 15, 2008.

30. The paycheck dated January 17, 2008 states the claimant’s gross earnings
were $277.50. '

© 31. The claimant filed a claim for unemployment benefits on March 9, 2009. The
effective date of the claim was established to be March 8, 2009.

32.In November 2007, the claimant’s monthly gross pay was $3672.84. The
claimant’s gross weekly wage was $918.21. '

33.In December 2007, the claimant’s monthly gross pay was $2739.88. The
claimant’s gross weekly wage was $684.97.

34, During the first 2 weeks in January 2008, the claimant’s monthly gross pay
was $1146.17. The claimant’s gross weekly wage was $573.09.

35. There was a 38% drop in gross pay.
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Ruling of the Board

The Board adopts the DUA review examiner’s consolidated findings of fact. In so doing, we
deem them to be supported by substantial and credible evidence. However, we reach our own
conclusions of law, as are discussed below.

The review examiner denied benefits affter analyzing the claimant’s separation under G.L. c.
151A, § 25(e)(1), which provides, in pertinent part, as follows:

- No waiting period shall be allowed and no benefits shall be paid to an individual
under this chapter for . . . the period of unemployment next ensuing . .. after the
individual has left work (1) voluntarily unless the employee establishes by
substantial and credible evidence that he had good cause for leaving attributable
to the employing unit or its agent . . .

Under G.L. c. 151A, § 25(e)(1), it is the claimant’s burden to establish that his separation was for
good cause attributable to the employer. The review examiner initially found that the claimant
quit because of general job dissatisfaction, and that he had not met his burden. The District
Court remanded the case for additional evidence into whether the claimant’s pay increased or
decreased prior to his separation, whether he tried to preserve his job before quitting, whether the
employer told the claimant it expected business to improve in the future, and where the claimant
stood in seniority among his peers. After review, we conclude that the claimant has met his
burden.

Following remand, the review examiner found that the claimant quit because of a reduction in his
pay. His gross weekly pay decreased from $917.21 in November 2007, to $684.97 in December
2007, to $573.09 for the first two weeks of January 2008. The claimant complained to the
general manager that he was not receiving enough hours, but the general manager replied there
were no more hours available. No one ever told the claimant that they expected business to
improve at any time in the future. Further, the claimant spoke to other drivers, who told him that
when business slowed, the employer gave more hours to drivers with more seniority. The
claimant was a junior driver in terms of seniority with the employer.

A substantial decline in wages may be viewed as good cause for leaving employment. Graves v.
Dir, of Division of Employment Security, 384 Mass. 766, 768 (1981) (claimant not required to
return to work when recalled after layoff, where his earnings were substantially reduced). Here,
the claimant’s average gross weekly earnings in December 2007 were only 75% of what they
were in November 2007. His average gross weekly earnings in January 2008 were only 62% of
what they had been in November 2007. We view the claimant’s asking the general manager for
more hours before quitting as constituting an adequate effort to preserve his job before quitting,
especially since the employer never advised the claimant that business would pick up after
January. We therefore conclude, as a matter of law, that the claimant quit his job voluntarily,
with good cause attributable to the employer.
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The DUA review examiner’s decision is reversed. The claimant is entitled to receive benefits for
the week ending March 14, 2009, and for subsequent weeks, if otherwise eligible.’

ﬁw/ﬁ

BOSTON, MASSACHUSETTS | John A. King, Esq.
'DATE OF MAILING - February 28, 2011 Chairman

Sy £

Stephen M. Linsky, Esq.
Member

Member Sandor J. Zapolin did not participate in this decision.

ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

LAST DAY TO FILE AN APPEAL IN COURT- March 30, 2011

JpC




COMMONWEALTH OF MASSACHUSETTS

GENERAL LAWS CHAPTER 151A, SECTION 42

APPEALS TO THE COURTS

“The commissioner or any interested person aggrieved by
any decision in any proceeding before the board of review
may obtain judicial review of such decision by commencing
within thirty days of the date of mailing of such decision, a civil
action in the district court within the judicial district in which
he livas, or is or was last employed, or has his usual place of
business, and in such proceeding, every other party to the
proceeding before the board shall be made a defendant. If an
appeal to the board of review is deemed denied pursuant to
subsection (a) of section forty-one because the board failed
to act upon such appeal, judicial review may be obtained by
commencing a civil action as prescribed in the preceeding
sentence, except that the time for commencing such action
shall run from the date such appeal is deemed denied. The
commissioner shall be deemed to have been a party to any
such proceeding before the board. The complaint shall state
the grounds upon which such review is sought. The plaintiff
shall serve a copy of the complaint upon each defendant by
registered or certified mail, return receipt requested, within
seven days after commencing the action for judicial review.

The commissioner shall make every reasonable effort to file
with the court a certified copy of the decision of the board of
review, including all documents and a transcriptof all testimony
taken at the hearing before said board or the commissioner
as the case may be, within twenty-eight days after service of
the complaint upon the commissioner or within twenty-eight
days after the commencement of the action for judicial review
by the commissioner. Each defendant shall file an answer
within twenty-eight days after receipt of the complaint, except
that the commissioner may, by way of answer, file in court
within such time period a certified copy of the record of the
proceeding under review.

IMPQRTANT IMPORTANTR

Except as otherwise provided in this section, or if inconsistent
with the provisions of this section, such proceeding shall be
governed by the Rules of Civil Procedure for the district courts
and the municipal court of the city of Boston. The findings and
decisions of the board shall be reviewed in accordance with
the standards for review provided in paragraph (7) of section
fourteen of chapter thirty A. Any proceeding under this section
shall be given precedence over all other civil cases.

An appeal may be taken from the decision of the justice of the
district court directly to the appeals court. Notice of appeal
shall be filed in the office of the clerk of the district court
within thirty days after entry of the judgment by the clerk, The
completion of such appeal shall be made in ascordance with
the Massachusetts Rules of Appeliate Procedure. Benefits
shall be paid or denied in accordance with the decision of the
trial court justice during the pendency of such appeal”
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