Board approved training benefits to a claimant, who sought to switch Section 30 approval from one full-time biotechnology training program to another before any training began, where both would lead to a biotechnology certificate and be completed within two years, and where the claimant would receive the same number of weeks of extended benefits under either program. 
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Issue ID: 0016 8932 40

BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Danielle Etienne, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment training benefits pursuant to G.L. c. 151A, § 30(c) (“Section 30 benefits”).  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from full-time employment and became eligible for regular unemployment benefits, effective March 8, 2015.  Subsequently, she was approved for Section 30 benefits to attend a biotechnology certificate program, beginning on September 8, 2015.  On August 14, 2015, the claimant submitted another G.L. c. 151A, § 30, application to attend a combined biotechnology certificate and bachelor’s degree program at a different school, which the DUA denied in a determination, dated September 15, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied training benefits to attend the second school, in a decision rendered on November 17, 2015.  We accepted the claimant’s application for review.

Section 30 benefits were denied after the review examiner concluded that the claimant was seeking approval for a second training program within her benefit year, as prohibited under 430 CMR 9.06(4).  Our decision is based upon a review of the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal.
The issue before the Board is whether the review examiner’s conclusion that the training program at the second school constituted a second training program within the claimant’s benefit year is supported by substantial and credible evidence and is free from error of law, where the claimant sought agency approval to switch her training program before either began, both programs were full-time and could be completed within two years, and both offered a certificate in the same subject area.
Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant filed a claim for unemployment benefits on March 8, 2015 with an effective date of March 8, 2015.

2. In July, 2015, the Department of Unemployment Assistance approved the claimant’s application for Training Opportunities Program (Section 30 program) [benefits].  At the time, the application was for the claimant to enroll in a biotechnology certificate program at Massasoit Community College to begin on September 8, 2015.

3. The claimant also applied for the same certificate program at Boston University.  On August 6, 2015, the claimant found out that she was accepted into the program at Boston University.

4. The claimant wanted to attend the program at Boston University because she believes it’s a better program because she would finish the certificate program faster, will receive better financial aid, will not have to repeat classes that she already completed and would start an internship right away.

5. In August, 2015, the claimant submitted an application for Training Opportunities Program in order to attend the program at Boston University.
6. On September 2, 2015, the claimant began classes at Boston University.

7. On September 15, 2015, the claimant withdrew from the program at Massasoit Community College.
8. On September 15, 2015, the Department of Unemployment Assistance issued a Notice of Disqualification to the claimant.  The Notice stated, “training approval was denied because you may participate in only one program in the benefit year of your claim.  You were approved [sic] Biotechnology Certificate program at Massasoit Community College.”

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we conclude, contrary to the review examiner, that the claimant’s second Section 30 application did not seek approval for a second training program within the benefit year.
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and which permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that she fulfills all of the requirements to receive training benefits.  
DUA regulations permit claimants to “participate in” only one training program in a benefit year.  430 CMR 9.06(4).  Here, the claimant’s benefit year ran from March 8, 2015, through March 5, 2016.  Early in her claim, the claimant had submitted a timely Section 30 application to attend a biotechnology certificate program at Massasoit Community College (“MCC”), which was eventually approved in a separate case on July 7, 2015.
  On or about August 6, 2015, upon being accepted into a combined certificate and bachelor’s degree program in biotechnology at Boston University (“BU”), and before the claimant began participating in the MCC program, the claimant sought the DUA’s approval to change training programs.  See Consolidated Finding # 3, and Exhibits # 1 and # 2.
  The claimant formalized this request with a new Section 30 application, dated August 14, 2014, to attend the BU program instead of the program at MCC.  At issue is whether this new Section 30 application must be denied, under 430 CMR 9.06(4).
We generally agree with the DUA’s policy not to allow claimants who have begun one training program to switch gears and pursue a different course of study.  Consider, for example, a student, who, several months into an approved one-year nursing degree training program, suddenly drops out to start all over again in a one-year medical billing certificate program.  Allowing that student to transfer her Section 30 benefits to the new training program would frustrate the Section 30 program’s goal of retraining claimants to return the workforce as soon as possible.  This goal is apparent in the requirements that individuals begin training in the first available appropriate program and that they commence training before their benefit year expires. 430 CMR 9.04(2)(d).
To be sure, there are instances when changing training programs does not frustrate the purpose of statute.  We have permitted claimants to switch training programs midway through an approved training period without jeopardizing their Section 30 approval where the earned credits were transferrable, because it was effectively a single continuous training program.  See, e.g., Board of Review Decision 0013 6292 93 (Jan. 20, 2014) (transfer from liberal arts Associates major to a paralegal certificate program was not a new training program under 430 CMR 9.06(4)).  The facts in the instant appeal are different.

Under the unusual circumstances of this case, we do not believe approving the claimant’s BU training program for purposes of obtaining a certificate in biotechnology would frustrate the goals of the Section 30 program.  Here, both the approved MCC training program and the BU training program were to begin in the fall, 2015, semester.  The two programs offered training in the same field, biotechnology.  Each program satisfies the regulatory requirement that it be full-time and can be completed within two years.  See 430 CMR 9.05(b) and (c).  In other words, both programs are approvable under the Section 30 regulations.  We also find it significant that the claimant asked the DUA to change programs before any training commenced.  Thus, at the time the claimant sought DUA approval for the BU program, she had not begun to “participate in” the MCC program, within the words of the regulation, and she kept the DUA informed of this fact.  Only because the DUA took several weeks to render its determination on the BU Section 30 application did the claimant briefly attend both schools, withdrawing from MCC a week later to avoid paying tuition.
  Finally, whether the DUA approved the MCC or the BU program, the claimant would be paid the same number of extended benefit payments and she would emerge with a certificate in biotechnology. 
Under these circumstances, we conclude as a matter of law that the claimant’s August 14, 2015, Section 30 application to participate in the BU biotechnology training program must be approved under G.L. c. 151A, § 30(c).  The claimant did not seek to participate in a second training program within a benefit year, within the meaning of 430 CMR 9.06(4).
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate, under G.L. c. 151A, § 30(c), to attend the BU biotechnology program in order to obtain a certificate in biotechnology from September 2, 2015, through May 7, 2016, if otherwise eligible.  
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� We take administrative notice of a hearing decision in Issue ID # 0016 1520 80, rendered on July 7, 2015, by a different review examiner. 


� Exhibit # 1 contains an August 31, 2015, adjudicator note appearing in the DUA’s electronic record-keeping system, UI Online, stating that the claimant sent in a letter and applied for a “Program Switch.”  Exhibit # 2 is an August 13, 2015, claimant letter to the review examiner in Issue ID # 0016 1520 80, asking if the claimant could “swap-out” the Massasoit Program for the BU program.  While not explicitly incorporated into the review examiner’s findings, Exhibits # 1 and # 2 are part of the unchallenged evidence introduced at the hearing and placed in the record, and they are thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� The claimant testified to her reasons for initially enrolling and then withdrawing from MCC.  This testimony is also part of the unchallenged evidence at the hearing.  See Bleich, 447 Mass. at 40; and Allen of Michigan, Inc., 64 Mass. App. Ct. at 371.
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